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This section of the FEDERAL REGISTER
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applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.
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the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2011-0625; Airspace
Docket No. 11-AEA-16]

Amendment of Class D and E
Airspace; North Philadelphia, PA

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends Class D
and Class E airspace at Northeast
Philadelphia Airport, North
Philadelphia, PA, due to the closing of
Willow Grove Naval Air Station and
Warminster Naval Air Warfare Center
(NAWC). This action also corrects a
typographic error in the regulatory text
for the Class E airspace radius and
ceiling level, and adjusts the geographic
coordinates of the airport. This action
enhances the safety and airspace
management of Instrument Flight Rules
(IFR) operations in the North
Philadelphia, PA, airspace area.

DATES: Effective date: 0901 UTC,
February 9, 2012. The Director of the
Federal Register approves this
incorporation by reference action under
title 1, Code of Federal Regulations, part
51, subject to the annual revision of
FAA Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT: John
Fornito, Airspace Specialist, Operations
Support Group, Eastern Service Center,
Air Traffic Organization, Federal
Aviation Administration, P.O. Box
20636, Atlanta, Georgia 30320;
telephone (404) 305-6364.
SUPPLEMENTARY INFORMATION:

History

On August 10, 2011, the FAA
published in the Federal Register a
notice of proposed rulemaking (NPRM)

to amend Class D and Class E airspace
at Northeast Philadelphia Airport, North
Philadelphia, PA. (76 FR 49383).
Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received. Subsequent to
publication, the FAA found a
typographic error in the regulatory text
for the radius of the controlled airspace
listed for Class E surface airspace, and
makes the correction from a 5-mile
radius to a 5.6-mile radius of the airport,
and also removes reference to the
ceiling level that was cited in error.
Also, the geographic coordinates of the
airport are adjusted.

Class D and E airspace designations
are published in paragraphs 5000 and
6002, respectively, of FAA Order
7400.9V dated August 9, 2011, and
effective September 15, 2011, which is
incorporated by reference in 14 CFR
71.1. The Class D and Class E airspace
designations listed in this document
will be published subsequently in the
Order.

The Rule

This action amends Title 14, Code of
Federal Regulations (14 CFR) part 71 to
amend Class D airspace and Class E
surface airspace at Northeast
Philadelphia Airport, North
Philadelphia, PA. The Class D and Class
E surface airspace is reconfigured due to
the closing of the Willow Grove Naval
Air Station and Warminster NAWC. The
boundary radius of the controlled
airspace listed in the regulatory text for
Class E airspace is corrected from a
5-mile radius to a 5.6-mile radius of the
airport and reference to the ceiling level
listed for Class E airspace is removed.
Also, the geographic coordinates of the
airport are adjusted to be in concert
with the FAAs aeronautical database.
This action enhances the safety and
management of IFR operations at the
airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore, (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures
(44 FR 11034; February 26, 1979); and

(3) does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part, A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of airspace necessary to
ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority as
it amends Class D and E airspace at
Northeast Philadelphia Airport, North
Philadelphia, PA.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR 71.1 of Federal Aviation
Administration Order 7400.9V, Airspace
Designations and Reporting Points,
dated August 9, 2011, and effective
September 15, 2011, is amended as
follows:

Paragraph 5000 Class D Airspace.

* * * * *
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AEAPAD North Philadelphia, PA
[Amended]

Northeast Philadelphia Airport, Philadelphia,
PA

(Lat. 40°04’55” N., long. 75°00"38” W.)

That airspace extending upward from the
surface to and including 2,600 feet MSL
within a 5.6-mile radius of the Northeast
Philadelphia Airport. This Class D airspace
area is effective during the specific dates and
times established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

Paragraph 6002 Class E airspace designated
as surface areas.
* * * * *

AEA PA E2 North Philadelphia, PA
[Amended]

Northeast Philadelphia Airport, Philadelphia,
PA

(Lat. 40°04’55” N., long. 75°00"38” W.)

That airspace extending upward from the
surface within a 5.6-mile radius of the
Northeast Philadelphia Airport. This Class E
airspace area is effective during the specific
dates and times established in advance by a
Notice to Airmen. The effective date and time
will thereafter be continuously published in
the Airport/Facility Directory.

Issued in College Park, Georgia, on
November 29, 2011.
Mark D. Ward,

Manager, Operation Support Group, Eastern
Service Center, Air Traffic Organization.

[FR Doc. 2011-31854 Filed 12—13-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 922
[Docket No. 070726412-1300-02]
RIN 0648—-AV88

Research Area Within Gray’s Reef
National Marine Sanctuary; Notice of
Effective Date

AGENCY: Office of National Marine
Sanctuaries (ONMS), National Oceanic
and Atmospheric Administration
(NOAA), Department of Commerce
(DOQ).

ACTION: Notice of effective date.

SUMMARY: NOAA published a final rule
for the establishment of a research area
within the Gray’s Reef National Marine
Sanctuary on October 14, 2011 (76 FR
63824). Pursuant to Section 304(b) of
the National Marine Sanctuaries Act (16
U.S.C. 1434(b)) the final regulations take
effect after 45 days of continuous
session of Congress beginning on

October 14, 2011. Through this notice,
NOAA is announcing the regulations
became effective on December 4, 2011.
DATES: Effective Date: The regulations
published on October 14, 2011 (76 FR
63824) are effective on December 4,
2011.

FOR FURTHER INFORMATION CONTACT:
Resource Protection Coordinator Becky
Shortland at (912) 598—2381.

Dated: December 5, 2011.
Holly A. Bamford,

Deputy Assistant Administrator for Ocean
Services and Coastal Zone Management.

[FR Doc. 2011-31918 Filed 12—13-11; 8:45 am]
BILLING CODE 3510-NK-M

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 1
RIN 3038-AD64

Retail Commodity Transactions Under
Commodity Exchange Act

AGENCY: Commodity Futures Trading
Commission.

ACTION: Interpretation; Request for
comments.

SUMMARY: The Commodity Futures
Trading Commission (‘“Commission” or
“CFTC”) is issuing this interpretation of
the term ““actual delivery” as set forth in
section 2(c)(2)(D)(ii)(II)(aa) of the
Commodity Exchange Act (“CEA”)
pursuant to section 742(a) of the Dodd-
Frank Wall Street Reform and Consumer
Protection Act. The Commission
requests comment on whether this
interpretation accurately construes the
statutory language. In the event that
comments demonstrate a need to modify
this interpretation, the Commission will
take appropriate action.

DATES: Effective December 14, 2011.
Comments must be received by
February 13, 2012.

ADDRESSES: Comments, identified by
RIN number, may be sent by any of the
following methods:

e Agency Web site, via its Comments
Online process: http://
comments.cftc.gov. Follow the
instructions for submitting comments
through the Web site.

e Mail: David A. Stawick, Secretary of
the Commission, Commodity Futures
Trading Commission, Three Lafayette
Centre, 1155 21st Street NW.,
Washington, DC 20581.

e Hand Delivery/Courier: Same as
mail above.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

FOR FURTHER INFORMATION CONTACT:
Rosemary Hollinger, Regional Counsel,
Division of Enforcement, (312) 596—
0538, rhollinger@cftc.gov, or Martin B.
White, Assistant General Counsel,
Office of the General Counsel, (202)
418-5129, mwhite@cftc.gov, Commodity
Futures Trading Commission, Three
Lafayette Centre, 1155 21st Street NW.,
Washington, DC 20581.

All comments must be submitted in
English, or, if not, accompanied by an
English translation. Comments will be
posted as received to http://
www.cftc.gov. You should submit only
information that you wish to make
available publicly. If you wish the
Commission to consider information
that may be exempt from disclosure
under the Freedom of Information Act
(“FOIA”),! a petition for confidential
treatment of the exempt information
may be submitted according to the
established procedures in § 145.9 of the
CFTC’s regulations.2 The Commission
reserves the right, but shall have no
obligation, to review, prescreen, filter,
redact, refuse, or remove any or all of
your submission from http://
www.cftc.gov that it may deem to be
inappropriate for publication, such as
obscene language. All submissions that
have been redacted or removed that
contain comments on the merits of the
rulemaking will be retained in the
public comment file and will be
considered as required under the
Administrative Procedure Act and other
applicable laws, and may be accessible
under FOIA.

SUPPLEMENTARY INFORMATION:

I. Background

On July 21, 2010, President Obama
signed the Dodd-Frank Wall Street
Reform and Consumer Protection Act
(“Dodd-Frank Act”).3 Title VII of the
Dodd-Frank Act* amended the
Commodity Exchange Act (“CEA”)5 to
establish a comprehensive new
regulatory framework for swaps and
security-based swaps. The legislation
was enacted to reduce risk, increase
transparency, and promote market
integrity within the financial system by,
among other things: (1) Providing for the
registration and comprehensive
regulation of swap dealers and major

15 U.S.C. 552.

217 CFR 145.9.

3 See Dodd-Frank Wall Street Reform and
Consumer Protection Act of 2010, Public Law 111—
203, 124 Stat. 1376 (2010). The text of the Dodd-
Frank Act may be accessed at http://www.cftc.gov/
LawRegulation/OTCDERIVATIVES/index.htm.

4 Pursuant to section 701 of the Dodd-Frank Act,
Title VII may be cited as the “Wall Street
Transparency and Accountability Act of 2010.”

57 U.S.C. 1 et seq.
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swap participants; (2) imposing clearing
and trade execution requirements on
standardized derivative products; (3)
creating robust recordkeeping and real-
time reporting regimes; and (4)
enhancing the Commission’s
rulemaking and enforcement authorities
with respect to, among others, all
registered entities and intermediaries
subject to the Commission’s oversight.
In addition, section 742(a) of the
Dodd-Frank Act amends section 2(c)(2)
of the CEA to add a new subparagraph,
section 2(c)(2)(D) of the CEA,¢ entitled
“Retail Commodity Transactions.” New
CEA section 2(c)(2)(D) provides the
Commission with a new source of
jurisdiction over certain retail
commodity transactions.? Gongress
enacted this provision following court
decisions, including CFTC v. Zelener,?
that narrowly interpreted the term
“contract of sale of a commodity for
future delivery”’—the statutory term for
a futures contract—based on language in
customer agreements. Zelener involved
retail foreign currency transactions that
were characterized as spot sales in
contract documents, but in which, in
practice, customer positions were held
open indefinitely and customers never
took delivery of foreign currency.®
Zelener held that the transactions
were not subject to CFTC jurisdiction
because they did not involve futures
contracts but were “in form, spot sales
for delivery within 48 hours.” 10 In so
ruling, the court focused solely on the
language of the customer agreements.
Following Zelener, Congress provided
the Commission with additional
authority over retail foreign currency
transactions in the CFTC
Reauthorization Act of 2008.11
Similarly, in section 742(a) of the Dodd-
Frank Act, Congress provided the
Commission with additional authority
over non-foreign currency retail
commodity transactions by making
specified forms of these transactions
subject to certain provisions of the CEA
regardless of whether they involve a
“contract of sale of a commodity for

67 U.S.C. 2(c)(2)(D).

7 The jurisdictional grant provided to the
Commission by new CEA section 2(c)(2)(D) is in
addition to, and independent from, the jurisdiction
over contracts of sale of a commodity for future
delivery and transactions subject to regulation
pursuant to CEA section 19 that the CEA has
historically granted to the Commission. The
jurisdictional grant provided by new CEA section
2(c)(2)(D) is also in addition to, and independent
from, the jurisdiction over swaps granted to the
Commission by the Dodd-Frank Act.

8373 F.3d 861 (7th Cir. 2004); see also CFTC v.
Erskine, 512 F.3d 309 (6th Cir. 2008).

9373 F.3d at 863—64.

10 Jd. at 868—69.

11Food, Conservation and Energy Act of 2008,
Public Law 110-246, 122 Stat. 1651 (2008).

future delivery.” Senator Lincoln
explained the rationale for this
legislation during floor debate on the
Dodd-Frank Act:

[the] contracts [in Zelener] function just like
futures contracts, but the court of appeals,
* * * based on the wording of the contract
documents, held them to be spot contracts
outside of CFTC jurisdiction. The CFTC
Reauthorization Act of 2008, which was
enacted as part of that year’s Farm Bill,
clarified that such transactions in foreign
currency are subject to CFTC anti-fraud
authority. It left open the possibility,
however, that such Zelener-type contracts
could still escape CFTC jurisdiction if used
for other commodities such as energy and
metals.

Section 742 corrects this by extending the
Farm Bill’s “Zelener fraud fix” to retail off-
exchange transactions in all commodities.
Further, a transaction with a retail customer
that meets the leverage and other
requirements set forth in Section 742 is
subject not only to the anti-fraud provisions
of CEA Section 4b (which is the case for
foreign currency), but also to the on-exchange
trading requirement of CEA Section 4(a), “as
if”” the transaction was a futures contract.12

Accordingly, new CEA section
2(c)(2)(D) broadly applies to any
agreement, contract, or transaction in
any commodity that is entered into
with, or offered to (even if not entered
into with), a non-eligible contract
participant or non-eligible commercial
entity on a leveraged or margined basis,
or financed by the offeror, the
counterparty, or a person acting in
concert with the offeror or counterparty
on a similar basis.13 New CEA section
2(c)(2)(D) further provides that such an
agreement, contract, or transaction shall
be subject to CEA sections 4(a),** 4(b),15

12156 Cong. Rec. S5,924 (daily ed. July 15, 2010)
(statement of Sen. Lincoln); see also Hearing to
Review Implications of the CFTC v. Zelener Case
Before the Subcomm. on General Farm
Commodities and Risk Management of the H.
Comm. on Agriculture, 111th Cong. 52—-664 (2009)
(“In 2004 the Seventh Circuit Court made a
decision in the CFTC v. Zelener [case]. It adopted
a narrow definition of the term ‘transactions for
future delivery.” What it held is that a 3-day
contract offered to retail customers for foreign
currency that on its face promised delivery was not
a futures contract and was, therefore, outside the
CFTC’s jurisdiction. This was even though the
contracts operated in practice as futures contracts.
Following the Zelener decision, many [fraudsters]
were given a roadmap to evade CFTC jurisdiction
and to scam customers or consumers.”’) (statement
of Hon. Leonard L. Boswell, United States
Representative and Chairman, Subcommittee on
General Farm Commodities and Risk Management);
(“What we are talking about here though is
expanding the—well, correcting would be the
argument the Zelener interpretation of what a
futures contract is. If in substance it is a futures
contract, it is going to be regulated. It doesn’t matter
how clever your draftsmanship is.””) (statement of
Hon. Jim Marshall, United States Representative).

137 U.S.C. 2(c)(2)(D)().

127 U.S.C. 6(a).

157 U.S.C. 6(b).

and 4b 16 “‘as if the agreement, contract,
or transaction was a contract of sale of
a commodity for future delivery.” 17

New CEA section 2(c)(2)(D) excepts
certain transactions from its application.
In particular, new CEA section
2(c)(2)(D)(ii)(1II)(aa) 8 excepts a contract
of sale that “results in actual delivery
within 28 days or such other longer
period as the Commission may
determine by rule or regulation based
upon the typical commercial practice in
cash or spot markets for the commodity
involved.” 19

The Commission is issuing this
interpretation to inform the public of
the Commission’s views as to the
meaning of the term “actual delivery” as
used in new CEA section
2(c)(2)(D)(ii)(IT)(aa) and to provide the
public with guidance on how the
Commission intends to assess whether
any given transaction results in actual
delivery within the meaning of the
statute.2? The Commission requests
comment on whether its interpretation
of “actual delivery” accurately
construes the statutory language.

This interpretation does not address
the meaning or scope of new CEA
section 2(c)(2)(D)(ii)(II)(bb) 21 or any
exception to new CEA section 2(c)(2)(D)
other than new CEA section
2(c)(2)(D)(ii)(II)(aa). Similarly, this

167 U.S.C. 6b.

177 U.S.C. 2(c)(2)(D)(iii).

187 U.S.C. 2(c)(2)(D)(ii)(IIT)(aa).

19 The Commission has not adopted any
regulations permitting a longer actual delivery
period for any commodity pursuant to new CEA
section 2(c)(2)(D)(ii)(IIT)(aa). Accordingly, the 28-
day actual delivery period set forth in this provision
remains applicable to all commodities.

20In 1985, the Commission’s Office of General
Counsel issued a staff interpretation determining
whether certain hypothetical precious metals
transactions would be subject to regulation under
the CEA. Interpretive Letter 85—2, Bank Activities
Involving the Sale of Precious Metals (CFTC Office
of General Counsel Aug. 6, 1985), Comm. Fut. L.
Rep. (CCH) 1 22,673 (“Letter 85—-2""). Letter 85-2
opined on whether the hypothetical transactions
would constitute leverage contracts, as defined by
17 CFR 31.4(w), or contracts of sale of a commodity
for future delivery, as that term is used in CEA
section 2(a)(1)(A). Letter 85—2 is not relevant to a
determination of whether “actual delivery’” has
occurred within the meaning of new CEA section
2(c)(2)(D)(ii)(III)(aa) for several reasons, including,
but not limited to, the following: (1) Letter 85-2
predates new CEA section 2(c)(2)(D) by
approximately 26 years and therefore does not
purport to construe new CEA section 2(c)(2)(D); (2)
to the extent Letter 85—2 assumes the occurrence of
delivery of a commodity, it does not purport to
determine whether “‘actual delivery” has occurred
under new CEA section 2(c)(2)(D)(ii)(IIT)(aa); and (3)
new CEA section 2(c)(2)(D)(iii) explicitly subjects
certain retail commodity transactions to CEA
sections 4(a), 4(b), and 4b ““as if”’ they were
contracts of sale of a commodity for future delivery,
regardless of whether they are, in fact, contracts of
sale of a commodity for future delivery under CEA
section 2(a)(1)(A).

217 U.S.C. 2(c)(2)(D)(i1)(I)(bb).
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interpretation does not address the
meaning or scope of contracts of sale of
a commodity for future delivery, the
forward contract exclusion from the
term ‘“future delivery” set forth in CEA
section 1a(27),22 or the forward contract
exclusion from the term “swap” set
forth in CEA section 1a(47)(B)(ii).23 Nor
does this interpretation alter any
statutory interpretation or statement of
Commission policy relating to the
forward contract exclusion.24

II. Commission Interpretation of
‘“Actual Delivery”

In the view of the Commission, the
determination of whether “actual
delivery” has occurred within the
meaning of new CEA section
2(c)(2)(D)(ii)(I1I)(aa) requires
consideration of evidence regarding
delivery beyond the four corners of
contract documents. This interpretation
of the statutory language is based on
Congress’s use of the word “actual” to
modify “delivery” and on the legislative
history of new CEA section
2(c)(2)(D)(ii)(III)(aa) described above.
Consistent with this interpretation of
the statutory language, in determining
whether actual delivery has occurred
within 28 days, the Commission will
employ a functional approach and
examine how the agreement, contract, or
transaction is marketed, managed, and
performed, instead of relying solely on
language used by the parties in the
agreement, contract, or transaction. This
approach best accomplishes Congress’s
intent when it enacted section 742(a) of
the Dodd-Frank Act and gives full
meaning to Congress’s term ‘“‘actual
delivery.”

Relevant factors in this determination
include the following: ownership,
possession, title, and physical location
of the commodity purchased or sold,
both before and after execution of the
agreement, contract, or transaction; the
nature of the relationship between the
buyer, seller, and possessor of the
commodity purchased or sold; and the
manner in which the purchase or sale is
recorded and completed. The
Commission provides the following
examples to illustrate how it will
determine whether actual delivery has
occurred within the meaning of new
CEA section 2(c)(2)(D)(ii)(III)(aa).

Example 1: Actual delivery will have
occurred if, within 28 days, the seller has
physically delivered the entire quantity of
the commodity purchased by the buyer,

227 U.S.C. 1a(27).

237 U.S.C. 1a(47)(B)(ii).

24 See, e.g., Statutory Interpretation Concerning
Forward Transactions, 55 FR 39188 (Sept. 25, 1990)
(“Brent Interpretation”).

including any portion of the purchase made
using leverage, margin, or financing, into the
possession of the buyer and has transferred
title to that quantity of the commodity to the
buyer.

Example 2: Actual delivery will have
occurred if, within 28 days, the seller has
physically delivered the entire quantity of
the commodity purchased by the buyer,
including any portion of the purchase made
using leverage, margin, or financing, whether
in specifically segregated or fungible bulk
form, into the possession of a depository
other than the seller and its parent company,
partners, agents, and other affiliates, that is:
(a) A financial institution as defined by the
CEA; (b) a depository, the warrants or
warehouse receipts of which are recognized
for delivery purposes for any commodity on
a contract market designated by the
Commission; or (c) a storage facility licensed
or regulated by the United States or any
United States agency, and has transferred
title to that quantity of the commodity to the
buyer.25

Example 3: Actual delivery will not have
occurred if, within 28 days, a book entry is
made by the seller purporting to show that
delivery of the commodity has been made to
the buyer and/or that a sale of a commodity
has subsequently been covered or hedged by
the seller through a third party contract or
account, but the seller has not, in accordance
with the methods described in Example 1 or
2, physically delivered the entire quantity of
the commodity purchased by the buyer,
including any portion of the purchase made
using leverage, margin, or financing, and
transferred title to that quantity of the
commodity to the buyer, regardless of
whether the agreement, contract, or
transaction between the buyer and seller
purports to create an enforceable obligation
on the part of the seller, or a parent company,
partner, agent, or other affiliate of the seller,
to deliver the commodity to the buyer.

Example 4: Actual delivery will not have
occurred if, within 28 days, the seller has
purported to physically deliver the entire
quantity of the commodity purchased by the
buyer, including any portion of the purchase
made using leverage, margin, or financing, in
accordance with the method described in
Example 2, and transfer title to that quantity
of the commodity to the buyer, but the title
document fails to identify the specific
financial institution, depository, or storage
facility with possession of the commodity,
the quality specifications of the commodity,
the identity of the party transferring title to
the commodity to the buyer, and the

25Based on Examples 1 and 2, an agreement,
contract, or transaction that results in “physical
delivery”” within the meaning of section
1.04(a)(2)(i)—(iii) of the Model State Commodity
Code would ordinarily result in “actual delivery”
under new CEA section 2(c)(2)(D)(ii)(IIT)(aa), absent
other evidence indicating that the purported
delivery is a sham. See Model State Commodity
Code § 1.04(a)(2)(i)—(iii), Comm. Fut. L. Rep.
Archive (CCH) ] 22,568 (Apr. 5, 1985). Conversely,
an agreement, contract, or transaction that does not
result in “physical delivery”” within the meaning of
section 1.04(a)(2)(i)—(iii) of the Model State
Commodity Code is highly unlikely to result in
“actual delivery” under new CEA section
2(c)(2)(D)(iD)(II)(aa).

segregation or allocation status of the
commodity.

Example 5: Actual delivery will not have
occurred if, within 28 days, an agreement,
contract, or transaction for the purchase or
sale of a commodity is rolled, offset, or
otherwise netted with another transaction or
settled in cash between the buyer and the
seller, but the seller has not, in accordance
with the methods described in Example 1 or
2, physically delivered the entire quantity of
the commodity purchased by the buyer,
including any portion of the purchase made
using leverage, margin, or financing, and
transferred title to that quantity of the
commodity to the buyer, regardless of
whether the agreement, contract, or
transaction between the buyer and seller
purports to create an enforceable obligation
on the part of the seller, or a parent company,
partner, agent, or other affiliate of the seller,
to deliver the commodity to the buyer.

Issued in Washington, DC, on December 1,
2011 by the Commission.
David A. Stawick,
Secretary of the Commission.
[FR Doc. 2011-31355 Filed 12-13-11; 8:45 am]
BILLING CODE P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 31
[TD 9566]
RIN 1545-BK82

Employer’s Annual Federal Tax Return
and Modifications to the Deposit Rules

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Final regulations and removal of
temporary regulations.

SUMMARY: This document contains final
regulations relating to the Employers’
Annual Federal Tax Program (the Form
944 Program) and the requirements for
depositing social security, Medicare,
and withheld Federal income taxes
(collectively “employment taxes”).
These final regulations allow certain
employers to file a Form 944,
“Employer’s ANNUAL Federal Tax
Return,” rather than Forms 941,
“Employer’s QUARTERLY Federal Tax
Return.” Additionally, these final
regulations provide guidance related to
the lookback periods and deposit
requirements for employers required to
file Forms 941 and Form 944. These
final regulations affect taxpayers that
file Forms 941, Form 944, and any
related Spanish-language returns or
returns for U.S. possessions.

DATES: Effective Date: These regulations
are effective on December 14, 2011.
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Applicability Date: For dates of
applicability, see §§31.6011(a)-1(g),
31.6011(a)—4(d), and 31.6302—-1(n).

FOR FURTHER INFORMATION CONTACT:
Jennifer Records, (202) 622—4910 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:

Background

These final regulations amend the
Regulations on Employment Taxes and
Collection of Income Tax at Source (26
CFR part 31) under section 6011 relating
to the employment tax return filing
requirements and section 6302 relating
to the employment tax deposit
requirements. These final regulations
are part of the IRS’ continued effort to
reduce taxpayer burden by permitting
certain employers to file one
employment tax return annually instead
of four quarterly employment tax
returns.

The Treasury Department and the IRS
are considering changes to the annual
filing program in light of the program’s
performance as measured against the
program’s original goals, administrative
and operational considerations, and
overall program effectiveness. Any
changes to the program will be set forth
in future guidance.

On January 3, 2006, temporary
regulations (TD 9239) relating to Form
944 (the 2006 temporary regulations)
were published in the Federal Register
(71 FR 11). A notice of proposed
rulemaking (REG-148568-04) cross-
referencing the 2006 temporary
regulations was published in the
Federal Register on the same day (71 FR
46) (the 2006 proposed regulations). A
correction to the 2006 temporary
regulations was published in the
Federal Register on March 17, 2006 (71
FR 13766). On December 29, 2008,
temporary regulations (TD 9440), which
revised the 2006 temporary regulations,
relating to Form 944 (the 2008
temporary regulations) were published
in the Federal Register (73 FR 79354).
A notice of proposed rulemaking (REG—
148568—04) cross-referencing the 2008
temporary regulations was published in
the Federal Register on the same day
(73 FR 79423) (the 2008 proposed
regulations). No requests for a public
hearing were received; therefore, no
public hearing was held. As noted in the
2008 temporary regulations, comments
were received responding to the 2006
notice of proposed rulemaking. Those
comments requested that use of Form
944 be changed from mandatory to
voluntary and that the amount of the
employment tax liability used to
determine whether employers are
eligible to file Form 944 (the “eligibility

threshold”) be increased. The Treasury
Department and the IRS agreed to make
Form 944 voluntary and to continue to
consider whether to increase the
eligibility threshold. No comments
responding to the 2008 notice of
proposed rulemaking were received.
This Treasury decision adopts the rules
of the 2008 proposed regulations with
minor clarifying changes and removes
the temporary regulations. That is,
participation in the Form 944 Program
will remain voluntary and the eligibility
threshold for participation will remain
at $1,000.

Explanation of Revisions

Although this Treasury decision
adopts the rules of the proposed
regulations with no substantive change,
some of the language included in the
proposed regulations and the existing
final regulations is clarified and
updated to reflect current law and
practice. The revisions are discussed in
this preamble.

Employers that request to participate
in the Form 944 Program must receive
written notice to file Form 944 before
they are permitted to file the form. Once
employers receive this notice, they must
file Form 944 for each year and cannot
file Forms 941 until they are notified
that their filing requirement has
changed to Forms 941 because (1) They
contacted the IRS to request that their
filing requirement be changed to Forms
941, or (2) they no longer qualify for the
Form 944 Program. The IRS issued
guidance published in the Internal
Revenue Bulletin (Rev. Proc. 2009-13
(2009—-1 CB 323) and Rev. Proc. 2009—
51 (2009-45 IRB 625)) that provides
procedures for employers to follow to
request to file Form 944 instead of
Forms 941 (“opt in”’). Additionally, Rev.
Proc. 2009-13 and Rev. Proc. 2009-51
provide procedures for employers to
follow to request to file Forms 941
instead of Form 944 when the IRS
previously notified them they should
file Form 944 (“opt out”). Under Rev.
Proc. 2009-13, for tax year 2009,
employers who were notified they
should file Form 944 could only opt out
if they anticipated that their
employment tax liability would exceed
the $1,000 threshold or if they wanted
to e-file Forms 941 quarterly instead.
Beginning in 2010, employers were able
to opt out of filing Form 944 for any
reason if they followed the procedures
set forth in Rev. Proc. 2009-51 or its
successor. These final regulations clarify
that employers should follow the
procedures contained in Rev. Proc
2009-51 or its successor to opt in or to
opt out of the Form 944 Program.

The revisions contained in these final
regulations also impact employers that
file Spanish-language returns or returns
for U.S. possessions. For tax year 2012
and later, Form 944-SS, Employer’s
ANNUAL Federal Tax Return
(American Samoa, Guam, the
Commonwealth of the Northern Mariana
Islands, and the U.S. Virgin Islands) and
Form 944-PR, Planilla para la
Declaracion Federal ANUAL del
Patrono, will be eliminated due to the
low volume of employers filing these
forms. Employers who would otherwise
file a Form 944-SS or Form 944-PR will
file a Form 944. The Treasury
Department and the IRS plan to retain
Form 944(SP), Declaracion Federal
ANUAL de Impuestos del Patrono o
Empleador, which is the Spanish
equivalent of Form 944. Employers in
the United States in the Form 944
Program may file Form 944(SP) as an
alternative to filing Form 944.
Additionally, employers in American
Samoa, Guam, the Commonwealth of
the Northern Mariana Islands, the U.S.
Virgin Islands, and Puerto Rico may file
a Form 944(SP) as an alternative to
filing Form 944, for tax year 2012 and
later. These final regulations remove
references to the eliminated forms and
update the language included in the
proposed regulations and the existing
final regulations to provide guidance to
former Form 944-SS and Form 944-PR
filers who are required to file Form 944
instead.

Employers in American Samoa,
Guam, the Commonwealth of the
Northern Mariana Islands, and the U.S.
Virgin Islands who are required to file
Form 944 for tax year 2012 and later can
request to file Forms 941-SS instead of
Form 944. Employers in Puerto Rico
who are required to file Form 944 for tax
year 2012 and later can request to file
Forms 941-PR instead of Form 944.
Employers required to file Form 944
should follow the procedures contained
in Rev. Proc. 2009-51 or its successor to
request to file Form 941-SS or Form
941-PR. See § 601.601(d)(2)(ii)(b).

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866, as
supplemented by Executive Order
13563. Therefore, a regulatory
assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations. It is hereby certified that
these regulations will not have a
significant economic impact on a
substantial number of small entities
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pursuant to the Regulatory Flexibility
Act (5 U.S.C. Chapter 6). The
regulations under sections 6011 and
6302 affect only a small number of
taxpayers that file employment tax
returns, and participation in the Form
944 Program is voluntary. Therefore, the
Treasury Department and the IRS have
determined that the regulations will not
affect a substantial number of small
entities. Pursuant to section 7805(f) of
the Internal Revenue Code, the
proposed regulations preceding these
regulations were submitted to the Chief
Counsel for Advocacy of the Small
Business Administration for comment
on their impact on small entities. No
comments from the Small Business
Administration were received.

Drafting Information

The principal authors of these
regulations are Blaise Dusenberry and
Jennifer Records of the Office of the
Associate Chief Counsel (Procedure and
Administration).

List of Subjects in 26 CFR Part 31

Employment taxes, Fishing vessels,
Gambling, Income taxes, Penalties,
Pensions, Railroad retirement, Reporting
and recordkeeping requirements, Social
Security, Unemployment compensation.

Adoption Amendments to the
Regulations

Accordingly, 26 CFR part 31 is
amended as follows:

PART 31—EMPLOYMENT TAXES AND
COLLECTION OF INCOME TAX AT
SOURCE

m Paragraph 1. The authority citation
for part 31 is amended by removing the
entry for § 31.6302—1T to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 31.6011(a)-1 is
amended by revising paragraphs (a)(1),
(a)(4), (a)(5) and (g) to read as follows:

§31.6011(a)-1 Returns under Federal
Insurance Contributions Act.

(a) Requirement—(1) In general.
Except as otherwise provided in
paragraphs (a)(3) and (a)(5) of this
section and in § 31.6011(a)-5 every
employer is required to make a return
for the first calendar quarter in which
the employer pays wages, other than
wages for agricultural labor, subject to
the tax imposed by the Federal
Insurance Contributions Act, and is
required to make a return for each
subsequent calendar quarter (whether or
not wages are paid therein) until the
employer has filed a final return in
accordance with §31.6011(a)-6. Except

as otherwise provided in § 31.6011(a)-8
and in paragraphs (a)(3), (a)(4), and
(a)(5) of this section, Form 941,
“Employer’s QUARTERLY Federal Tax
Return,” is the form prescribed for
making the return required by this
paragraph (a)(1). Such return shall not
include wages for agricultural labor
required to be reported on any return
prescribed by paragraph (a)(2) of this
section. The return shall include wages
received by an employee in the form of
tips only to the extent of the tips
reported by the employee to the
employer in a written statement
furnished to the employer pursuant to
section 6053(a).

* * * * *

(4) Employers in Puerto Rico, the U.S.
Virgin Islands, Guam, American Samoa,
or the Commonwealth of the Northern
Mariana Islands. Except as otherwise
provided in paragraph (a)(5), Form 941—
PR, “Planilla para la Declaracion
Federal TRIMESTRAL del Patrono,” is
the form prescribed for use in making
the return required under paragraph
(a)(1) of this section in the case of every
employer whose principal place of
business is in Puerto Rico, or if the
employer has employees who are
subject to income tax withholding for
Puerto Rico. Except as otherwise
provided in paragraph (a)(5), Form 941—
SS, “Employer’s QUARTERLY Federal
Tax Return (American Samoa, Guam,
the Commonwealth of the Northern
Mariana Islands, and the U.S. Virgin
Islands),” is the form prescribed for use
in making the return required under
paragraph (a)(1) of this section in the
case of every employer whose principal
place of business is in the U.S. Virgin
Islands, Guam, American Samoa, or the
Commonwealth of the Northern Mariana
Islands, or if the employer has
employees who are subject to income
tax withholding for these U.S.
possessions. Form 941 (or Form 944, as
described under paragraph (a)(5) of this
section, if the IRS notified the employer
that Form 944 must be filed in lieu of
Form 941) is the form prescribed for
making the return in the case of every
employer who is required pursuant to
§31.6011(a)—4 to make a return of
income tax withheld from wages.

(5) Employers in the Employers’
Annual Federal Tax Program (Form
944)—(i) In general. Employers notified
of their qualification for the Employers’
Annual Federal Tax Program (Form 944)
are required to file Form 944,
“Employer’s ANNUAL Federal Tax
Return,” instead of Form 941 (or Form
941-SS or Form 941-PR under
paragraph (a)(4) of this section) to make
a return as required by paragraph (a)(1)

of this section. Upon proper request by
the employer, the IRS will notify
employers in writing of their
qualification for the Employers’ Annual
Federal Tax Program (Form 944). The
IRS will notify employers when they no
longer qualify for the Employers’
Annual Federal Tax Program (Form 944)
and must file Forms 941 instead.
Qualified employers are those with an
estimated annual employment tax
liability (that is, social security,
Medicare, and withheld Federal income
taxes) of $1,000 or less for the entire
calendar year, except employers
required under—

(A) Paragraph (a)(2) of this section to
make a return on Form 943,
“Employer’s Annual Federal Tax Return
for Agricultural Employees”; or

(B) Paragraph (a)(3) of this section to
make a return on Schedule H (Form
1040), “Household Employment Taxes.”

(ii) Requests to opt in or opt out of the
Employers’ Annual Federal Tax
Program (Form 944). The IRS has
established procedures in Revenue
Procedure 2009-51 published in the
Internal Revenue Bulletin for employers
to follow to request to participate in the
Employers’ Annual Federal Tax
Program (Form 944) (to opt in) and to
request to be removed from the
Employers’ Annual Federal Tax
Program (Form 944) after becoming a
participant in order to file Forms 941
instead (to opt out). The IRS will notify
employers that their filing requirements
have changed to Form 944 or Forms
941. Employers must follow the
procedures in Revenue Procedure 2009—
51 or its successor to request to opt in
or opt out of the Employers’ Annual
Federal Tax Program (Form 944).

* * * * *

(g) Effective/applicability dates.
Paragraphs (a)(1) and (a)(5)(i) of this
section apply to taxable years beginning
on or after December 30, 2008.
Paragraph (a)(4) of this section applies
to taxable years beginning on or after
January 1, 2012. Paragraph (a)(5)(ii) of
this section applies to taxable years
beginning on or after January 1, 2010.
The rules of paragraph (a)(1) of this
section that apply to taxable years
beginning before December 30, 2008, are
contained in §31.6011(a)-1 as in effect
prior to December 30, 2008. The rules of
paragraph (a)(4) of this section that
apply to taxable years beginning before
January 1, 2012, are contained in
§31.6011(a)-1 as in effect prior to
January 1, 2012. The rules of paragraph
(a)(5)(ii) of this section that apply to
taxable years beginning before January
1, 2010, but on or after December 30,
2008, are contained in §31.6011(a)-1T



Federal Register/Vol. 76, No. 240/ Wednesday, December 14, 2011/Rules and Regulations

77675

as in effect on or after December 30,
2008. The rules of paragraph (a)(5) of
this section that apply to taxable years
beginning before December 30, 2008, are
contained in § 31.6011(a)—-1T as in effect
prior to December 30, 2008.

§31.6011(a)-1T [Removed].

m Par. 3. Section 31.6011(a)-1T is
removed.

m Par. 4. Section 31.6011(a)—4 is
amended by revising paragraphs (a)(1),
(a)(4) and (d) to read as follows:

§31.6011(a)-4 Returns of income tax
withheld.

(a) Withheld from wages—(1) In
general. Except as otherwise provided
in paragraphs (a)(2), (a)(3), (a)(4), and (b)
of this section, and in § 31.6011(a)-5,
every person required to make a return
of income tax withheld from wages
pursuant to section 3402 shall make a
return for the first calendar quarter in
which the person is required to deduct
and withhold such tax and for each
subsequent calendar quarter, whether or
not wages are paid therein, until the
person has filed a final return in
accordance with §31.6011(a)-6. Except
as otherwise provided in paragraphs
(a)(2), (a)(3), (a)(4), and (b) of this
section, and in § 31.6011(a)-8, Form
941, “Employer’s QUARTERLY Federal
Tax Return,” is the form prescribed for
making the return required under this
paragraph (a)(1).

* * * *

(4) Employers in the Employers’
Annual Federal Tax Program (Form
944)—(i) In general. Employers notified
of their qualification for the Employers’
Annual Federal Tax Program (Form 944)
are required to file Form 944,
“Employer’s ANNUAL Federal Tax
Return,” instead of Form 941 to make a
return of income tax withheld from
wages pursuant to section 3402. Upon
proper request by the employer, the IRS
will notify employers in writing of their
qualification for the Employers’ Annual
Federal Tax Program (Form 944). The
IRS will notify employers when they no
longer qualify for the Employers’
Annual Federal Tax Program (Form 944)
and must file Forms 941 instead.
Qualified employers are those with an
estimated annual employment tax
liability (that is, social security,
Medicare, and withheld federal income
taxes) of $1,000 or less for the entire
calendar year, except employers
required under—

(A) Paragraph (a)(3) of this section to
make a return on Form 943,
“Employer’s Annual Federal Tax Return
for Agricultural Employees”’; or

(B) Paragraph (a)(2) of this section to
make a return on Schedule H (Form
1040), “Household Employment Taxes.”

(ii) Request to opt in or opt out of the
Employers’ Annual Federal Tax
Program (Form 944). The IRS
established procedures in Revenue
Procedure 2009-51 published in the
Internal Revenue Bulletin for employers
to follow to request to participate in the
Employers’ Annual Federal Tax
Program (Form 944) (to opt in) and to
request to be removed from the
Employers’ Annual Federal Tax
Program (Form 944) after becoming a
participant in order to file Forms 941
instead (to opt out). The IRS will notify
employers that their filing requirements
have changed to Form 944 or Forms
941. Employers must follow the
procedures in Revenue Procedure 2009—
51 or its successor to opt in or opt out
of the Employers’ Annual Federal Tax
Program (Form 944).

* * * * *

(d) Effective/applicability dates.
Paragraphs (a)(1) and (a)(4)(i) of this
section apply to taxable years beginning
on or after December 30, 2008.
Paragraph (a)(4)(ii) of this section
applies to taxable years beginning on or
after January 1, 2010. The rules of
paragraph (a)(1) of this section that
apply to taxable years beginning before
December 30, 2008, are contained in
§31.6011(a)-4 as in effect prior to
December 30, 2008. The rules of
paragraph (a)(4)(ii) of this section that
apply to taxable years beginning before
January 1, 2010, but on or after
December 30, 2008, are contained in
§31.6011(a)—4T as in effect on or after
December 30, 2008. The rules of
paragraph (a)(4) of this section that
apply to taxable years beginning before
December 30, 2008, are contained in
§31.6011(a)—4T as in effect prior to
December 30, 2008. Paragraph (b)(6) of
this section (relating to certain
payments made by government entities
subject to withholding under section
3402(t)) applies to payments made by
government entities under section
3402(t) after December 31, 2012.

§31.6011(a)-4T [Removed].

m Par. 5. Section 31.6011(a)-4T is
removed.

m Par. 6. Section 31.6071(a)-1 is
amended by revising paragraph (a)(1) to
read as follows:

§31.6071(a)-1 Time for filing returns and
other documents.

(a) Federal Insurance Contributions
Act and income tax withheld from
wages and from nonpayroll payments—
(1) Quarterly or annual returns. Except
as provided in paragraph (a)(4) of this

section, each return required to be made
under § 31.6011(a)-1, in respect of the
taxes imposed by the Federal Insurance
Contributions Act (26 U.S.C. 3101—
3128), or required to be made under
§31.6011(a)—4, in respect of income tax
withheld, shall be filed on or before the
last day of the first calendar month
following the period for which it is
made. A return may be filed on or before
the 10th day of the second calendar
month following such period if timely
deposits under section 6302(c) of the
Code and the regulations have been
made in full payment of such taxes due
for the period.

Par. 7. Section 31.6302-0 is amended
as follows:
m 1. Revising the introductory text.
m 2. Revising the section heading for
§31.6302-1.
m 3. Adding entries for paragraphs
(b)(4)(1), (b)(4)(ii), (c)(5), (c)(6), (H)(4)(ii)
and (f)(4)(iii) for § 31.6302—1.
m 4. Revising the entries for paragraphs
(d), (H(4)E), (D(5), (g)(1) and (n) for
§31.6302-1.
m 5. Removing the heading for
§31.6302—1T and the entries for
paragraphs (a) though (n).

The revisions and additions to read as
follows:

§31.6302-0 Table of contents.

This section lists the table of contents
for §§ 31.6302—1 through 31.6302—4.

§31.6302-1 Deposit rules for taxes under
the Federal Insurance Contributions Act
(FICA) and withheld income taxes.

(b) * % %

(4) * x %

(i) In general.

(ii) Adjustments and claims for
refund.

(C) * % %

(5) Exception to the monthly and
semi-weekly deposit rules for employers
in the Employers’ Annual Federal Tax
Program (Form 944).

(6) Extension of time to deposit for
employers in the Employers’ Annual
Federal Tax Program (Form 944) during
the preceding year.

* * * * *

(d) Examples.

* * * * *

(f) L I

(4) EE

(i) De minimis deposit rules for
quarterly and annual return periods
beginning on or after January 1, 2001.

(ii) De minimis deposit rule for
quarterly return periods beginning on or
after January 1, 2010.

(iii) De minimis deposit rule for
employers who file Form 944.
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(5) Examples.

(g) * * %
(1) In general.

(n) Effective/applicability dates.

§31.6302-0T [Removed]

m Par. 8. Section 31.6302—0T is
removed.

m Par. 9. Section 31.6302—1 is amended
by revising paragraphs (b)(4), (c)(5),
(c)(8), (d) Example 6, ()(2), (f)(4), (f)(5)
Example 3, (g)(1), and (n) to read as
follows:

§31.6302-1 Deposit rules for taxes under
the Federal Insurance Contributions Act
(FICA) and withheld income taxes.

(b) EE I

(4) Lookback period—(i) In general.
For employers who file Form 941,
“Employer’s QUARTERLY Federal Tax
Return,” (or any related Spanish-
language returns or returns for U.S.
possessions) the lookback period for
each calendar year is the twelve month
period ended the preceding June 30. For
example, the lookback period for
calendar year 2006 is the period July 1,
2004, to June 30, 2005. The lookback
period for employers who file Form 944,
“Employer’s ANNUAL Federal Tax
Return,” or filed Form 944 (or any
related Spanish-language returns or
returns for U.S. possessions) for either
of the two previous calendar years, is
the second calendar year preceding the
current calendar year. For example, the
lookback period for calendar year 2006
is calendar year 2004. In determining
status as either a monthly or semi-
weekly depositor, an employer should
determine the aggregate amount of
employment tax liabilities reported on
its return(s) (Forms 941 or Form 944) for
the lookback period. The amount of
employment tax liabilities reported for
the lookback period is the amount the
employer reported on either Forms 941
or Form 944 even if the employer is
required to file the other form for the
current calendar year. New employers
shall be treated as having employment
tax liabilities of zero for any part of the
lookback period before the date the
employer started or acquired its
business.

(ii) Adjustments and claims for
refund. The employment tax liability
reported on the original return for the
return period is the amount taken into
account in determining whether the
aggregate amount of employment taxes
reported for the lookback period
exceeds $50,000. Any amounts reported
on adjusted returns or claims for refund
pursuant to sections 6205, 6402, 6413,

and 6414 filed after the due date of the
original return are not taken into
account when determining the aggregate
amount of employment taxes reported
for the lookback period. Prior period
adjustments reported on Forms 941 or
Form 944 for 2008 and earlier years are
taken into account in determining the
employment tax liability for the return
period in which the adjustments are
reported.

(C] * % %

(5) Exception to the monthly and
semi-weekly deposit rules for employers
in the Employers’ Annual Federal Tax
Program (Form 944). Generally, an
employer who files Form 944 for a
taxable year may remit its accumulated
employment taxes with its timely filed
return for that taxable year and is not
required to deposit under either the
monthly or semi-weekly rules set forth
in paragraphs (c)(1) and (c)(2) of this
section during that taxable year. An
employer who files Form 944 whose
actual employment tax liability exceeds
the eligibility threshold, as set forth in
§§31.6011(a)-1(a)(5) and 31.6011(a)—
4(a)(4), will not qualify for this
exception and should follow the deposit
rules set forth in this section.

(6) Extension of time to deposit for
employers in the Employers’ Annual
Federal Tax Program (Form 944) during
the preceding year. An employer who
filed Form 944 for the preceding year
but will file Form 941 instead for the
current year will be deemed to have
timely deposited its current year’s
January deposit obligation(s) under
paragraphs (c)(1) through (c)(4) of this
section if the employer deposits the
amount of such deposit obligation(s) by
March 15 of that year.

(d)* E

Example 6. Extension of time to deposit for
employers who filed Form 944 for the
preceding year satisfied. F (a monthly
depositor) was notified to file Form 944 to
report its employment tax liabilities for the
2006 calendar year. F filed Form 944 on
January 31, 2007, reporting a total
employment tax liability for 2006 of $3,000.
Because F’s annual employment tax liability
for the 2006 taxable year exceeded $1,000
(the applicable eligibility threshold for that
taxable year), the IRS notified F to file Forms
941 for calendar year 2007 and thereafter.
Based on F’s liability during the lookback
period (calendar year 2005, pursuant to
paragraph (b)(4)(i) of this section), F is a
monthly depositor for 2007. F accumulates
$1,000 in employment taxes during January
2007. Because F is a monthly depositor, F’s
January deposit obligation is due February
15, 2007. F does not deposit these
accumulated employment taxes on February
15, 2007. F accumulates $1,500 in
employment taxes during February 2007. F’s

February deposit is due March 15, 2007. F
deposits the $2,500 of employment taxes
accumulated during January and February on
March 15, 2007. Pursuant to paragraph (c)(6)
of this section, F will be deemed to have
timely deposited the employment taxes due
for January 2007, and, thus, the IRS will not
impose a failure-to-deposit penalty under
section 6656 for that month.

(e) * % %

(2) The term employment taxes does
not include taxes with respect to wages
for domestic service in a private home
of the employer, unless the employer is
otherwise required to file a Form 941 or
Form 944 under § 31.6011(a)—4 or
§31.6011(a)-5. In the case of employers
paying advance earned income credit
amounts for periods ending before
January 1, 2011, the amount of taxes
required to be deposited shall be
reduced by advance amounts paid to
employees. Also, see § 31.6302-3
concerning a taxpayer’s option with
respect to payments made before
January 1, 1994, to treat backup
withholding amounts under section
3406 separately.

(f) * % %

(4) De minimis rule—(i) De minimis
deposit rules for quarterly and annual
return periods beginning on or after
January 1, 2001. If the total amount of
accumulated employment taxes for the
return period is de minimis and the
amount is fully deposited or remitted
with a timely filed return for the return
period, the amount deposited or
remitted will be deemed to have been
timely deposited. The total amount of
accumulated employment taxes is de
minimis if it is less than $2,500 for the
return period or if it is de minimis
pursuant to paragraph (f)(4)(ii) of this
section.

(ii) De minimis deposit rule for
quarterly return periods beginning on or
after January 1, 2010. For purposes of
paragraph (f)(4)(i) of this section, if the
total amount of accumulated
employment taxes for the immediately
preceding quarter was less than $2,500,
unless § 31.6302—1(c)(3) applies to
require a deposit at the close of the next
day, then the employer will be deemed
to have timely deposited the employer’s
employment taxes for the current
quarter if the employer complies with
the time and method payment
requirements contained in paragraph
(£)(4)(i) of this section.

(iii) De minimis deposit rule for
employers who file Form 944. An
employer who files Form 944 whose
employment tax liability for the year
equals or exceeds $2,500 but whose
employment tax liability for a quarter of
the year is de minimis pursuant to
paragraph (f)(4)(i) of this section will be
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deemed to have timely deposited the
employment taxes due for that quarter if
the employer fully deposits the
employment taxes accumulated during
the quarter by the last day of the month
following the close of that quarter.
Employment taxes accumulated during
the fourth quarter can be either
deposited by January 31 or remitted
with a timely filed return for the return
period.

(5) * % %

Example 3. De minimis deposit rule for
employers who file Form 944 satisfied. K (a
monthly depositor) was notified to file Form
944 to report its employment tax liabilities
for the 2006 calendar year. In the first quarter
of 2006, K accumulates employment taxes in
the amount of $1,000. On April 28, 2006, K
deposits the $1,000 of employment taxes
accumulated in the first quarter. K
accumulates another $1,000 of employment
taxes during the second quarter of 2006. On
July 31, 2006, K deposits the $1,000 of
employment taxes accumulated in the second
quarter. K’s business grows and accumulates
$1,500 in employment taxes during the third
quarter of 2006. On October 31, 2006, K
deposits the $1,500 of employment taxes
accumulated in the third quarter. K
accumulates another $2,000 in employment
taxes during the fourth quarter. K files Form
944 on January 31, 2007, reporting a total
employment tax liability for 2006 of $5,500
and submits a check for the remaining $2,000
of employment taxes with the return. K will
be deemed to have timely deposited the
employment taxes due for all of 2006 because
K complied with the de minimis deposit rule
provided in paragraph (f)(4)(iii) of this
section. Therefore, the IRS will not impose a
failure-to-deposit penalty under section 6656
for any month of the year. Under this de
minimis deposit rule, because K was required
to file Form 944 for calendar year 2006, if K’s
employment tax liability for a quarter is de
minimis, then K may deposit that quarter’s
liability by the last day of the month
following the close of the quarter. This de
minimis rule allows K to have the benefit of
the same quarterly de minimis amount K
would have received if K filed Form 941 each
quarter instead of Form 944 annually. Thus,
because K’s employment tax liability for each
quarter was de minimis, K could deposit
quarterly.

(g) Agricultural employers—special
rules—(1) In general. An agricultural
employer reports wages paid to farm
workers annually on Form 943
(Employer’s Annual Tax Return for
Agricultural Employees) and reports
wages paid to nonfarm workers
quarterly on Form 941 or annually on
Form 944. Accordingly, an agricultural
employer must treat employment taxes
reportable on Form 943 (“Form 943
taxes”) separately from employment
taxes reportable on Form 941 or Form
944 (“Form 941 or Form 944 taxes’’).
Form 943 taxes and Form 941 or Form
944 taxes are not combined for purposes

of determining whether a deposit of
either is due, whether the One-Day rule
of paragraph (c)(3) of this section
applies, or whether any safe harbor is
applicable. In addition, Form 943 taxes
and Form 941 or Form 944 taxes must
be deposited separately. (See paragraph
(b) of this section for rules for
determining an agricultural employer’s
deposit status for Form 941 taxes).
Whether an agricultural employer is a
monthly or semi-weekly depositor of
Form 943 taxes is determined according
to the rules of this paragraph (g).

(n) Effective/applicability dates.
Except for the deposit of employment
taxes attributable to payments made by
government entities under section
3402(t), §§31.6302-1 through 31.6302—
3 apply with respect to the deposit of
employment taxes attributable to
payments made after December 31,
1992. Paragraph (e)(1)(iii)(E) of this
section applies with respect to the
deposit of employment taxes
attributable to payments made by
government entities under section
3402(t) after December 31, 2012. To the
extent that the provisions of §§31.6302—
1 through 31.6302-3 are inconsistent
with the provisions of §§ 31.6302(c)-1
and 31.6302(c)-2, a taxpayer will be
considered to be in compliance with
§§ 31.6302—1 through 31.6302-3 if the
taxpayer makes timely deposits during
1993 in accordance with §§ 31.6302(c)—
1 and 31.6302(c)-2. Paragraphs (b)(4),
(c)(5), (c)(6), (d) Example 6, (e)(2),
(H)(4)(1), (H(4)(iii), (D(5) Example 3, and
(g)(1) of this section apply to taxable
years beginning on or after December
30, 2008. Paragraph (f)(4)(ii) of this
section applies to taxable years
beginning on or after January 1, 2010.
The rules of paragraphs (e)(2) and (g)(1)
of this section that apply to taxable
years beginning before December 30,
2008, are contained in § 31.6302—1 as in
effect prior to December 30, 2008. The
rules of paragraphs (b)(4), (c)(5), (c)(6),
(d) Example 6, (f)(4)(), ()(4)(iii), and
(f)(5) Example 3 of this section that
apply to taxable years beginning on or
after January 1, 2006, and before
December 30, 2008, are contained in
§31.6302—1T as in effect prior to
December 30, 2008. The rules of
paragraphs (b)(4) and (f)(4) of this
section that apply to taxable years
beginning before January 1, 2006, are
contained in § 31.6302—1 as in effect
prior to January 1, 2006. The rules of
paragraph (g) of this section eliminating
use of Federal tax deposit coupons
apply to deposits and payments made
after December 31, 2010.

* * * * *

§31.6302-1T [Removed].

Par. 10. Section 31.6302—1T is
removed.

Steven T. Miller,

Deputy Commissioner for Services and
Enforcement.

Approved: December 6, 2011.
Emily S. McMahon,

Acting Assistant Secretary of the Treasury
(Tax Policy).

[FR Doc. 2011-32069 Filed 12-9-11; 4:15 pm]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Alcohol and Tobacco Tax and Trade
Bureau
27 CFR Part 9

[Docket No. TTB-2011-0006; T.D. TTB-100;
Ref: Notice No. 119]

RIN 1513-AB81

Establishment of the Coombsville
Viticultural Area

AGENCY: Alcohol and Tobacco Tax and
Trade Bureau, Treasury.

ACTION: Final rule; Treasury Decision.

SUMMARY: This final rule establishes the
11,075-acre “Coombsville” viticultural
area in Napa County, California. The
viticultural area lies within the Napa
Valley viticultural area and the
multicounty North Coast viticultural
area. TTB designates viticultural areas
to allow vintners to better describe the
origin of their wines and to allow
consumers to better identify wines they
may purchase.

DATES: Effective Date: January 13, 2012.
FOR FURTHER INFORMATION CONTACT:
Karen A. Thornton, Regulations and
Rulings Division, Alcohol and Tobacco
Tax and Trade Bureau, 1310 G St. NW.,
Room 200E, Washington, DC 20220;
phone (202) 453-1039, ext. 175.
SUPPLEMENTARY INFORMATION:

Background on Viticultural Areas
TTB Authority

Section 105(e) of the Federal Alcohol
Administration Act (FAA Act), 27
U.S.C. 205(e), authorizes the Secretary
of the Treasury to prescribe regulations
for the labeling of wine, distilled spirits,
and malt beverages. The FAA Act
provides that these regulations should,
among other things, prohibit consumer
deception and the use of misleading
statements on labels, and ensure that
labels provide the consumer with
adequate information as to the identity
and quality of the product. The Alcohol
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and Tobacco Tax and Trade Bureau
(TTB) administers the regulations
promulgated under the FAA Act.

Part 4 of the TTB regulations (27 CFR
part 4) allows the establishment of
definitive viticultural areas and the use
of their names as appellations of origin
on wine labels and in wine
advertisements. Part 9 of the TTB
regulations (27 CFR part 9) sets forth
standards for the preparation and
submission of petitions for the
establishment or modification of
American viticultural areas and lists the
approved American viticultural areas.
Definition

Section 4.25(e)(1)(i) of the TTB
regulations (27 CFR 4.25(e)(1)(i)) defines
a viticultural area for American wine as
a delimited grape-growing region having
distinguishing features as described in
part 9 of the regulations and a name and
a delineated boundary as established in
part 9 of the regulations. These
designations allow vintners and
consumers to attribute a given quality,
reputation, or other characteristic of a
wine made from grapes grown in an area
to its geographic origin. The
establishment of viticultural areas
allows vintners to describe more
accurately the origin of their wines to
consumers and helps consumers to
identify wines they may purchase.
Establishment of a viticultural area is
neither an approval nor an endorsement
by TTB of the wine produced in that
area.

Requirements

Section 4.25(e)(2) of the TTB
regulations outlines the procedure for
proposing an American viticultural area
and provides that any interested party
may petition TTB to establish a grape-
growing region as a viticultural area.
Section 9.12 of the TTB regulations (27
CFR 9.12) prescribes standards for
petitions for the establishment or
modification of viticultural areas. Such
petitions must include the following:

¢ Evidence that the area within the
proposed viticultural area boundary is
nationally or locally known by the
viticultural area name specified in the
petition;

¢ An explanation of the basis for
defining the boundary of the proposed
viticultural area;

e A narrative description of the
features of the proposed viticultural area
that affect viticulture, such as climate,
geology, soils, physical features, and
elevation, that make it distinctive and
distinguish it from adjacent areas
outside the proposed viticultural area
boundary;

e A copy of the appropriate United
States Geological Survey (USGS) map(s)
showing the location of the proposed
viticultural area, with the boundary of
the proposed viticultural area clearly
drawn thereon; and

e A detailed narrative description of
the proposed viticultural area boundary
based on USGS map markings.

Petition for the Coombsville Viticultural
Area

TTB received a petition from Thomas
Farella of Farella-Park Vineyards and
Bradford Kitson, on behalf of the
vintners and grape growers in the
Coombsville region of Napa Valley,
California, proposing the establishment
of the Coombsville viticultural area. The
proposed viticultural area contains
11,075 acres, 1,360 acres of which are in
26 commercial vineyards, according to
the petition. The proposed viticultural
area lies within the Napa Valley
viticultural area (27 CFR 9.23) and the
larger, multicounty North Coast
viticultural area (27 CFR 9.30). The
distinguishing features of the proposed
Coombsville viticultural area include
geology, geography, climate, and soils.

TTB notes that the proposed
Coombsville viticultural area adjoins or
is located near four established
viticultural areas: the Oak Knoll District
of Napa Valley viticultural area (27 CFR
9.161), the Los Carneros viticultural area
(27 CFR 9.32), the Wild Horse Valley
viticultural area (27 CFR 9.124), and the
Solano County Green Valley viticultural
area (27 CFR 9.44). The Oak Knoll
District of Napa Valley viticultural area
to the northwest and the Los Carneros
viticultural area to the southwest share
portions of their boundary lines with
those of the proposed viticultural area.
The Wild Horse Valley viticultural area
to the east and the Solano County Green
Valley viticultural area to the southeast
are close to, but do not touch, the
eastern boundary line of the proposed
Coombsville viticultural area.

The petition states that four bonded
wineries use the “Coombsville”” name
on one or more of their wine labels:
Bighorn Cellars, Laird Family Estate,
Farella-Park Vineyards, and Monticello
Cellars. All four wineries have advised
TTB in writing that if the Coombsville
viticultural area is established, they will
be able to comply with the rule that at
least 85 percent of the wine must be
produced from grapes grown within the
boundary of the Coombsville
viticultural area in order to use the
“Coombsville” name on the label as an
appellation of origin.

Previous Proposed Rulemaking

Previously, a group of Napa Valley
grape growers proposed the
establishment of the 11,200-acre
“Tulocay” American viticultural area in
approximately the same area as the
proposed Coombsville viticultural area.
Consequently, TTB published Notice
No. 68 in the Federal Register (71 FR
65432) on November 8, 2006, to propose
the establishment of the Tulocay
viticultural area. However, comments
received in response to Notice No. 68
raised a substantial question as to
whether there was a sufficient basis to
conclude that the geographical area
described in the petition was locally or
nationally known as “Tulocay.”
Additionally, the evidence provided by
the commenters and other information
available suggested the likelihood of
confusion if the term “Tulocay”” would
suddenly be attributed only to grapes
grown from a geographical area, as the
term “Tulocay’” has been identified with
a particular winery for more than 30
years. Based on the comments received
in response to Notice No. 68, TTB
published Notice No. 84 in the Federal
Register (73 FR 34902) on June 19, 2008,
withdrawing Notice No. 68.

However, TTB did not preclude
consideration of the current petition in
Notice No. 84. In fact, TTB stated:

“* * * currently there is no petition
requesting the establishment of a
viticultural area in the subject area
using a variation of Tulocay, such as
Tulocay District, or any other name,
such as Coombsville or Coombsville
District. It is noted that these findings
do not preclude future consideration of
a petition, supported by sufficient name
evidence, proposing the establishment
of a viticultural area in the subject area
using a name other than ‘Tulocay.””
Notice No. 84 further noted that some
comments in response to Notice No. 68
expressed a preference for the name
“Coombsville” for the proposed
viticultural area rather than the
petitioned-for “Tulocay’” name.

TTB further notes that the eastern
portion of the boundary line for the
proposed Coombsville viticultural area
differs from that of the proposed
Tulocay viticultural area boundary line
in order to keep the proposed
Coombsville viticultural area within
Napa County and the Napa Valley
viticultural area. This boundary change
results in a 125-acre reduction of the
total area, from 11,200 acres for the
previously proposed Tulocay
viticultural area to 11,075 acres for the
currently proposed Coombsville
viticultural area.
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Name Evidence for the Proposed
Coombsville Viticultural Area

The petition states that “Coombsville”
is the commonly used name for an area
that lies east of the City of Napa,
California. In addition, the area east of
the City of Napa is designated as
“Coombsville” on the Napa County
Land Use Plan 2008-2030 map. The
petition also states that the Coombsville
region has always had a separate
identity from the City of Napa. Early on,
the City of Napa grew in increments,
eventually “swallowing up the easterly
suburb of Coombsville” (“Napa Valley
Heyday,” Richard H. Dillon, The Book
Club of California, 2004, page 119).

The petition states that, as early as
1914, an unincorporated area of Napa
County became commonly known as the
“Coombsville” region, named for
Nathan Coombs, a prominent
community leader and founder of the
City of Napa. Mr. Coombs owned 2,525
acres of land on 3 parcels to the east of
the Napa River, in the area now called
“Coombsville” (“Official Map of the
County of Napa,” California, 1876).
According to the petition, the original
Coombsville Road, little more than an
unnamed path, existed more than 120
years ago (‘“Map of Coombsville,”
survey map, W. A. Pierce, “County Road
from Napa to Green Valley,” 1883).
Currently, Napa city and county road
signs identify Coombsville Road where
the road intersects with Third Street and
the Silverado Trail. Coombsville Road is
entirely within the boundary line of the
proposed Coombsville viticultural area
(“Napa Valley,” map, California State
Automobile Association, May 2004).

The petition cited several Napa
County newspaper reports to
demonstrate that the Coombsville name
is commonly used to refer to the region
within the proposed viticultural area.
For example, a newspaper report stated:
“A week ago, Patrick Sexton’s backyard
in Coombsville was a riotous place, with
a gobble-gobble here, a gobble-gobble
there, a gobble-gobble everywhere”
(“Napa High senior raises great
gobblers,” The Napa Valley Register,
Nov. 27, 2008). Another report describes
a downed power line that cut off
electricity to 2,200 Coombsville
residential customers overnight (“Lights
out again in Coombsville area,” op. cit.,
Sept. 3, 2008). A third report describes
a political district including
Coombsville, American Canyon, and
part of [the City of] Napa (‘“‘Local ballot
for June takes shape,” op. cit., March 12,
2008).

The petition also states that the Napa
County real estate industry recognizes
the Coombsville region in its sale

listings. One realtor listing on July 7,
2009, described a property as “situated
in the prestigious and desirable
Coombsville area.” Another realtor
listing from 2008 described a property
as ‘““Coombsville Area at Its Best!” The
petition includes the following
description of a proposed new housing
development in the region: “The project
is off of Wyatt Road, on the frontier
where the residences of east Napa meet
the open space and rural feel of
Coombsville”” (“No middle ground in
Napa County,” op. cit., Oct. 23, 2005).
Fifty-five acres in the region purchased
for real estate development is described
in the petition as, “* * * in the
Coombsville area of Napa County,
scrub-covered slopes at the south end of
the valley * * *” (“The Far Side of
Eden—New Money, Old Land and the
Battle for Napa Valley,” James Conaway,
Houghton Mifflin Company, 2002, page
50).

The petition notes that the
Coombsville name has long been
associated with viticulture. The petition
states that the history of grape-growing
in the Coombsville region dates to 1870,
when the Carbone family purchased a
large land parcel on Coombsville Road
(“Napa Valley Heyday,” Richard H.
Dillon, The Book Club of California,
2004, page 100). Around 1880, Antonio
Carbone opened a winery (ibid.). The
historic winery still exists and is now
used as a private residence, the petition
explains. The petition further states that
modern vineyard plantings include:
Farella-Park Vineyards; Stag’s Leap
Wine Cellars’ Arcadia Vineyards; Far
Niente Winery’s Barrow Lane,
Carpenter, and John'’s Creek Vineyards;
Berlenbach Vineyards; and Richard
Perry Vineyards.

The petition explains that
“Coombsville”” has national name
recognition because of its renown as a
wine region in Napa Valley. The
following reports were published by
Wine Spectator: “‘Putting Coombsville
on the map for Napa Cabernet” (July 31,
2001), regarding a vintner who believes
he can make one of the top cabernets in
the Napa Valley region; “Caldwell
Vineyards” (Nov. 15, 2002), regarding
the first time that John Caldwell
produced wine from a 60-acre
Coombsville vineyard; “Franciscan
Buys Large Parcel of Napa Land”
(March 15, 1999), describing a 160-acre
property in the Coombsville region; and
“James Laube Unfined—An Armchair
Winery ‘Tour’ with Philippe Melka”
(Aug. 10, 2007), detailing the
acquisition of Coombsville-grown
cabernet grapes to produce wine.

The petition also states that the
following reports on the Coombsville

region appeared on
AppellationAmerica.com: the
Coombsville region is described as “the
hottest spot for grapes these days in the
Napa Valley” and it is circled on a map
of the Napa Valley in “Why Cool
Coombsville is HOT” (Oct. 8, 2008); and
a 1995 acquisition of 20 acres of
vineyards in the Coombsville region is
detailed in “The Wonders of Mountain
Terroir: Let Robert Craig Explain” (Feb.
7, 2007).

Boundary Evidence

According to USGS maps submitted
with the petition, the proposed
Coombsville viticultural area is nestled
in the southeastern region of the Napa
Valley viticultural area, between the
eastern shores of both the Napa River
and Milliken Creek and the western
ridgeline of the Vaca Range at the
Solano County line. The west-facing,
horseshoe-shaped southern tip of the
Vaca Range encircles much of the
proposed Coombsville viticultural area
and defines parts of the northern,
eastern, and southern portions of the
boundary line, according to the petition,
boundary description, and USGS maps.

According to the boundary
description in the petition, the eastern
portion of the boundary line of the
proposed Coombsville viticultural area
incorporates straight lines between
western peaks of the Vaca Range. The
eastern portion of the boundary line
corresponds in part to, but does not
overlap, the western portions of the
boundary lines of the Wild Horse Valley
and Solano County Green Valley
viticultural areas and stays within Napa
County.

As detailed in the boundary
description in the petition, the southern
portion of the boundary line of the
proposed Coombsville viticultural area
follows a straight southeast-to-northwest
line from a map point in Kreuse Canyon
to Imola Avenue, and then continues
west on Imola Avenue to the Napa
River.

According to the petition, and as
visible on the USGS maps, an east-west
transverse ridge that climatically
protects the Coombsville region from
the full impact of the marine influence
of the San Pablo Bay lies beyond the
proposed southern portion of the
boundary line. Commonly known as
“Suscol,” “Soscol,” or “Soscol Ridge,”
the ridge separates the Coombsville
region from large portions of the Napa
Valley flood plain’s differing soils and
broad slough topography. The petition
states that the complex terrain of the
ridge was difficult to use as a precise
and reasonable southern portion of the
boundary line for the proposed
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Coombsville viticultural area petition.
Hence, a straight line between two map
points and a portion of Imola Avenue
was used to define the southern limits
of the proposed Coombsville viticultural
area. TTB believes that the straight line
and Imola Avenue are a reasonable
alternative for the proposed southern
portion of the boundary line.

According to the boundary
description and the USGS Napa
Quadrangle map, the western portion of
the boundary line of the proposed
Coombsville viticultural area relies on
portions of the Napa River and Milliken
Creek to connect Imola Avenue to the
south with Monticello Road to the
north. TTB notes that the southwest
corner of the proposed viticultural area,
at the intersection of Imola Avenue and
the Napa River, touches but does not
overlap the eastern portion of the
boundary line of the Los Carneros
viticultural area.

According to the boundary
description, the northern portion of the
boundary line of the proposed
Coombsville viticultural area uses
Monticello Road and a straight line from
the road’s intersection with the 400-foot
contour line eastward to the peak of Mt.
George. Much of the length of the
proposed northern portion of the
boundary line follows a ridge line from
the Vaca Range along Milliken Creek,
according to the USGS maps submitted
with the petition. TTB notes that the
northwest corner of the proposed
viticultural area, at the intersection of
Milliken Creek and Monticello Road,
touches but does not overlap the
southeast corner of the Oak Knoll
District of Napa Valley viticultural area.

Distinguishing Features

Geology

The petition describes the ancient
volcanic and crustal uplift events in the
geologic history of the Coombsville
region (‘“The Geologic Origin of the
Coombsville Area,” EarthVision, Inc.,
May 2009). According to the petition
and the above report, the initial
geological event was the eruption and
collapse of a volcano that was part of
the Napa Valley-Sonoma volcanic
series. The collapse of the volcano
created a bowl-shaped structure known
as a caldera, which formed the basis for
the “cup and saucer” topography within
the Coombsville region.

The petition states that the next
important geologic process began when
crustal forces started to uplift and
wrinkle the earth crust in the Vaca
Range. The uplift progressed from east
to west through the Vaca Range. When
the uplift passed through the

Coombsville region, the western front of
the caldera collapsed and slid westward
as a large landslide into the valley
below (ibid.). The ancient Napa River
removed most of the landslide debris
from the Napa Valley (ibid.). The
remaining debris formed a raised
structure in the valley, and the
remaining portion of the caldera formed
a horseshoe-shaped ridge to the east.
This area is referred to on USGS maps
of the Coombsville area as the “cup and
saucer,” since the raised area resembles
a teacup sitting within the curved
“saucer” formed by the remaining ridge
of the caldera.

The petition states that the earth
surface materials that cover the
proposed Coombsville viticultural area
originated in a variety of ways. A thin
coat of residual debris on volcanic
bedrock covers the hills. Within the
remains of the caldera, alluvial gravels
of the Huichica Formation occur in the
northern part and diatomaceous lake
deposits occur along the northeast edge.
The remainder of the surface material is
a variety of alluvial deposits laid down
since the ancient volcanic collapse
(ibid.).

The petition did not include data on
the geology of the surrounding areas.
Geography

As shown in the aerial photograph
submitted with the petition, the most
notable geographical characteristic of
the proposed Coombsville viticultural
area is a horseshoe-shaped, elevated
landform, part of the Vaca Range (“The
Winemaker’s Dance—Exploring Terroir
in the Napa Valley”). The west-facing
horseshoe comprises a ring of volcanic
mountains, according to the petition.
The elevated cup-and-saucer landform
lies partially within the curvature of the
horseshoe on the western side of the
proposed viticultural area. A small flood
plain lies along the proposed western
portion of the boundary line near the
Napa River and Milliken Creek, the
petition explains. The petition states
that gentle slopes and rolling terrain
extend westward from the Vaca Range
and the opening of the horseshoe to the
Napa River and Milliken Creek, and that
most viticultural activity occurs within
this area. The petition states that the
Milliken-Sarco-Tulocay watershed,
named after the three main creeks in the
region, lies within the proposed
Coombsville viticultural area. The cup-
and-saucer landform presents a drainage
obstacle, making Sarco Creek detour to
the north and Tulocay Creek flow to the
south. Eventually, all drainage flows to
the southwest and joins with the south-
flowing Napa River, the petition
explains.

According to USGS maps, elevations
within the proposed Coombsville
viticultural area vary from about 10 feet
along Milliken Creek and the Napa
River shoreline to 1,877 feet at the peak
of Mt. George, at the northeast corner of
the proposed Coombsville viticultural
area along the western ridge of the Vaca
Range. The landforms along the
remaining caldera wall that forms the
edge of the “saucer” vary from
approximately 500 to 1,200 feet in
elevation, some having steep terrain.
The raised “cup” portion of the cup-
and-saucer formation exceeds 400 feet
in elevation in some areas. The
surrounding gentle slopes and rolling
terrain which form the bottom of the
“saucer” vary from approximately 100
to 200 feet in elevation. The flood plain
along the western boundary line varies
in elevation from 10 to 20 feet along
Milliken Creek and the Napa River.

According to the petition, the
combination of unique landforms and
large elevation differences gives the
proposed Coombsville viticultural area a
fog-protected partial basin with high
surrounding ridges. The aerial
photograph submitted with the petition
shows Coombsville as an isolated niche
within the larger, more open terrain of
the Napa Valley viticultural area. Also,
the USGS maps indicate that the Vaca
Range to the east provides a natural
geographical boundary for the proposed
viticultural area.

According to the USGS maps and the
petition, the regions surrounding the
proposed Coombsville viticultural area
have different geographies. To the
northwest of the proposed viticultural
area lies the Oak Knoll District of Napa
Valley viticultural area, which can be
distinguished from the proposed
Coombsville viticultural area by its low
valley floor elevations and the dry creek
alluvial fan. To the west lies the City of
Napa. To the southwest lies the Los
Carneros viticultural area, which can be
distinguished from the proposed
viticultural area by its low rolling hills,
flatlands, and mountainous terrain. To
the southeast lies the Solano County
Green Valley viticultural area, with a
more rugged terrain than the proposed
Coombsville viticulture area. To the east
lies the Wild Horse Valley viticultural
area, which can be distinguished from
the proposed viticultural area by its
isolated valley and the surrounding
steep, rugged terrain and high
elevations. To the northeast are the Vaca
Mountains, which can be distinguished
from the proposed viticultural area by
their rugged terrain.
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Climate

The petition states that the proposed
viticultural area has climatically unique
features, including precipitation and
heat summation. The petition provides
statistical information on the
microclimates of the adjacent Los
Carneros and Oak Knoll District of Napa
Valley viticultural areas, which are both
within the larger Napa Valley
viticultural area (‘““The Micro-Climate of
the Coombsville Viticultural Area,” Erik
Moldstad, Sept. 28, 2009). According to

the petitioner, the isolated Wild Horse
Valley and Solano County Green Valley
viticultural areas, to the immediate east
of the proposed Goombsville viticultural
area, lack available weather station data.
In considering this petition, TTB
obtained historic weather station data
for surrounding north, east, south, and
west regions within 15 miles or less of
the proposed Coombsville viticultural
area (Lake Berryessa, Fairfield, Napa
State Hospital, and the City of Napa,
respectively) from the Western Region
Climate Center (WRCC) Web site,

created in partnership with the National
Climatic Data Center, Regional Climate
Centers, and State Climate Offices.

The table below presents average
annual precipitation amounts and heat
summation range totals for the
Coombsville region, the Los Carneros
and Oak Knoll District of Napa Valley
viticultural areas, and the surrounding
north, east, south, and west weather
station areas. The table data is based
primarily on petition documentation
and also TTB’s WRCC Web site data
research.

Oak Knoll
S Los Carneros District of
Climatic averages for Coombsville viticultural Napa Valley Lake Fairfield Napa State City of Napa
Coombsville region and region area viticultural Berryessa (east) Hospital (west)
surrounding areas (southwest) area (north) (south)
(northwest)
Years ..cccooveeveenenenneenen 2006-2008 2006-2008 2006—-2008 1957-1970 1950-2009 1893-2009 1903-1965
Precipitation in

inches—annual aver-

AL e 19.14 17.32 21.63 24.44 22.77 24.61 24.02
Years ....cccovvveevenenceennn. 1974-2007 1974-2007 1974-2007 1974-2007 1950-2009 1893-2009 1903-1965
Heat summation units—

annual average ......... 2,550 2,435 2,888 2,611 2,667 2,794 3,233

The table shows that precipitation in
the proposed Coombsville viticultural
area averages 19.14 inches annually,
and varies from the surrounding
viticultural microclimates. The
Coombsville region is warmer and
wetter than the Los Carneros viticultural
area to the southwest and cooler and
drier than the Oak Knoll District of
Napa Valley viticultural area to the
northwest, according to Michael Wollf,
owner of Michael Wolf Vineyard
Services. To the northwest, the Oak
Knoll District of Napa Valley
viticultural area averages 2.5 inches
more annual rainfall. To the southwest,
the Los Carneros viticultural area has
about 2 inches less rainfall annually.
The data in the table indicates that the
proposed Goombsville viticultural area
averages 3.63 to 5.47 inches less
precipitation annually than the four
surrounding areas for which weather
station data was obtained by TTB.

The growing season in the proposed
Coombsville viticultural area is
measured in the Winkler climate
classification system (“General
Viticulture,” Albert J. Winkler,
University of California Press, 1974,
pages 61—64). In the Winkler system,
heat accumulation per year defines
climatic regions. As a measurement of
heat accumulation during the growing
season, 1 degree day accumulates for
each degree Fahrenheit that a day’s

mean temperature is above 50 degrees,
which is the minimum temperature
required for grapevine growth. Climatic
region I has less than 2,500 growing
degree days (GDD) per year; region II,
2,501 to 3,000; region III, 3,001 to 3,500;
region IV, 3,501 to 4,000; and region V,
4,001 or more.

According to the table, the
Coombsville region is a low Winkler
region II (2,550 GDD units), which is
cooler by 61 to 683 degree units than the
four surrounding areas from which
weather station data was obtained by
TTB. The coolest of the four areas is
Lake Berryessa to the north at 2,611
GDD units (region II), and the warmest
is the City of Napa to the west at 3,233
GDD units (region IIT). Also, the adjacent
Oak Knoll District of Napa Valley
viticultural area is significantly warmer
at 2,888 GDD units, a high Winkler
region II. The adjacent Los Carneros
viticultural area is cooler than the
proposed Coombsville region (region 1)
at 2,435 GDD units.

The petition states that significant
viticultural factors for the Coombsville
region growing season include the
amount of solar radiation and daytime
heating. The solar radiation and heating
are affected by the dissipation rate of
morning fog, followed by the number of
hours of sunshine, and then the onset of
afternoon cooling bay breezes from San
Pablo Bay.

The petition states that the effects of
the presence and disappearance of fog
from the Napa Valley region in the day
alters the temperature rise in the grape-
growing season. Temperature and
sunlight have subtle effects on grape
development that, over the growing
season, affect grape ripening times and
flavors. The pace of sugar accumulation
and the pace of the lessening of acidity
during grape ripening are two examples
of how the fog affects grape
development. The petition notes that
grape growers in the cooler Los Carneros
viticultural area, to the south and closer
to the foggy bay, harvest grapes with
similar sugar and acidity levels for the
same varietal as in the Coombsville
region, but do so later in the growing
season. To the north of the Coombsville
region, in the warmer and less foggy
Oak Knoll District of Napa Valley
viticultural area, the same varietals with
similar sugar and acid levels are
harvested earlier than in the
Coombsville and Los Carneros areas.

The petition explains that the
Coombsville region has more sunlight
and daytime heat during the growing
season than the Los Carneros
viticultural area to the southwest and
less than the Oak Knoll District of Napa
Valley viticultural area to the northwest.
The morning fog generally dissipates
about 1 to 2 hours earlier in the
Coombsville region than in the Los
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Carneros viticultural area to the
southwest, and an hour later than in the
Oak Knoll District of Napa Valley
viticultural area to the northwest. Also,
in the afternoon, the bay breezes first
cool the Los Carneros viticultural area,
then spread slowly northward through
the Coombsville region into the Oak
Knoll District of Napa Valley
viticultural area, and eventually
continue northward up the Napa Valley.
According to the petition, as the San
Pablo Bay afternoon breezes reach
northward to each micro-climate in the
Napa Valley region, the air temperature

incrementally stops rising, or slightly
decreases. These cool breezes contribute
to the differences in maximum daytime
temperatures during the growing season
for the south-to-north locations in the
Los Carneros viticultural area, the
Coombsville region, Oak Knoll District
of Napa Valley viticultural area, and
other Napa Valley viticultural areas.

Soils

The petition explains that the soils of
the proposed Coombsville viticultural
area are generally well drained and of
volcanic origin. Upland soils are

weathered from their primary volcanic
source, while lowland soils are alluvial
in nature (‘A Custom Soil Resource
Report for Napa County, California—
Coombsville Soils,” Natural Resources
Conservation Service, United States
Department of Agriculture, http://
websoilsurvey.nrcs.usda.gov/, May 27,
2009). The petitioner provided the
following table, which shows the
percentages of the predominant soils in
the proposed Coombsville viticultural
area as compared to surrounding
regions, based on information contained
in this report.

Oak Knoll . .
. Coombsville District of Los Gameros WI{?ahleo >° l\\?z/aezt Sil\(/jeer
Viticultural area Napa Valley (SW) y p
(percent) (NW) (percent) (E) W
(percent) (percent) (percent)
Predominant Soil Series:
Hambright-Rock outcrop ..........cccccoeciiiiiiiiiininns 28.5 0.6 0.2 15.5 0
COOMDS .. e 241 5.6 0 1.7 5.0
SODrante ...oooeeiiiiiie e 155 1.1 0 16.0 0
7.4 0.7 7.9 0 0.4
4.5 23.0 43.0 0 10.8
2.6 23.1 10.9 0 47.3

The Hambright-Rock outcrop complex
makes up 28.5 percent of the
Coombsville area, as shown on the
above table, and is found in lesser
concentrations to the north, east, and
south. The complex is found in the Vaca
Range and makes up most of the cup-
and-saucer landform soils (ibid.).

Coombs gravelly and stony loams
represent 24.1 percent of the soils in the
Coombsville area, and are found in
lesser concentrations to the north, east,
and west, as shown on the above table.
In addition, those soils are the main
types appropriate for grape growing in
the Coombsville region. They are
alluvial, well drained soils at elevations
of 50 to 500 feet. The Coombs soils are
“relatively unique to the area,” and they
were likely first identified in the
Coombsville area, according to the
petition. Coombs soils make up only 1.7
percent of the soils in Napa County, but
they account for almost a quarter of the
Coombsville region soils (ibid.).

As shown on the table, Sobrante soils
make up 15.5 percent of the
Coombsville region, 16 percent to the
east in Wild Horse Valley, and a much
lesser concentration to the northwest.
These soils are well drained and are at
elevations of 120 feet and higher.

As shown on the table, soils found in
lesser concentrations in the proposed
Coombsville viticultural area include
Haire and Cole, which have higher
concentrations in three of the
surrounding areas.

The Proposed Coombsville Viticultural
Area Compared to the North Coast and
Napa Valley Viticultural Areas

North Coast Viticultural Area

The North Coast viticultural area was
established by T.D. ATF-145, which
was published in the Federal Register
on September 21, 1983 (48 FR 42973).
It includes all or portions of Napa,
Sonoma, Mendocino, Solano, Lake, and
Marin Counties, California. TTB notes
that the North Coast viticultural area
contains all or portions of
approximately 40 established
viticultural areas, in addition to the area
covered by the proposed Coombsville
viticultural area. In the conclusion of
the “Geographical Features” section of
the preamble, T.D. ATF-145 states that
“[d]ue to the enormous size of the North
Coast, variations exist in climatic
features such as temperature, rainfall,
and fog intrusion.”

The proposed Coombsville
viticultural area shares the basic
viticultural feature of the North Coast
viticultural area: the marine influence
that moderates growing season
temperatures in the area. However, the
proposed viticultural area is much more
uniform in its geography, geology,
climate, and soils than the diverse
multicounty North Coast viticultural
area. In this regard, TTB notes that T.D.
ATF-145 specifically states that
“approval of this viticultural area does
not preclude approval of additional
areas, either wholly contained with the

North Coast, or partially overlapping the
North Coast,” and that “smaller
viticultural areas tend to be more
uniform in their geographical and
climatic characteristics, while very large
areas such as the North Coast tend to
exhibit generally similar characteristics,
in this case the influence of maritime air
off of the Pacific Ocean and San Pablo
Bay.” Thus, the proposal to establish the
Coombsville viticultural area is not
inconsistent with what was envisaged
when the North Coast viticultural area
was established.

Napa Valley Viticultural Area

The Napa Valley viticultural area was
established by T.D. ATF-79, which was
published in the Federal Register on
January 28, 1981 (46 FR 9061), includes
most of Napa County, California. As
noted in T.D. ATF-79, the Napa Valley
viticultural area encompasses ‘‘all the
areas traditionally known as ‘Napa
Valley’ which possess generally similar
viticulture characteristics different from
those of the surrounding areas.” TTB
notes that the Napa Valley viticultural
area encompasses 14 existing smaller
viticultural areas, in addition to the area
covered by the proposed Coombsville
viticultural area.

The Coombsville petition states that a
Mediterranean climate of warm, dry
summers and cool, moist winters
dominates the Napa Valley region. Air
temperatures in the valley increase from
south to north based on the dissipation
of the marine fog and cooling winds
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from the San Pablo Bay to the south.
Precipitation amounts are greater at the
north end of the valley, at higher
elevations, and in the Mayacmas
Mountains on the west side of the
valley. Sun exposure is greater on the
east side of Napa Valley along the
southwest face of the Vaca Range,
including the Coombsville region, as
compared to the western valley foothills
of the Mayacmas Mountains.

According to T.D. ATF-79, the Napa
Valley viticultural area contains
varieties of both Coombs and Sobrante
soils, which are prominent in the
Coombsville region. The Napa Valley
viticultural area also includes other soil
types, including Bale, Cole, Yolo, Reyes,
and Clear Lake. The latter soil types are
not prominent or are not present in the
proposed Coombsville viticultural area,
according to the petition. Thus, while
the characteristics of the proposed
Coombsville viticultural area are
generally similar to those of the Napa
Valley viticultural area, there are some
distinguishing characteristics that
warrant its separate designation as a
viticultural area.

Notice of Proposed Rulemaking and
Comments Received

TTB published Notice No. 119
regarding the proposed Coombsville
viticultural area in the Federal Register
on May 24, 2011 (76 FR 30052). In that
notice, TTB requested comments from
all interested persons by July 25, 2011.
TTB solicited comments on the
accuracy of the name, boundary,
climactic, and other required
information submitted in support of the
petition. TTB expressed particular
interest in whether the distinguishing
features of the proposed viticultural area
are sufficiently different from the
established Napa Valley and North
Coast viticultural areas, within which
the proposed area lies. Additionally,
TTB asked if the geographic features of
the proposed viticultural area are so
distinguishable from the surrounding
Napa Valley and North Coast
viticultural areas that the proposed
Coombsville viticultural area should no
longer be part of those viticultural areas.

TTB received 50 comments in
response to Notice No. 119. The
commenters included 26 self-identified
wine industry members and one self-
identified representative of a trade
association, the Napa Valley Vintners.
Forty-nine of the comments express
support for the proposed Coombsville
viticultural area, and many note the
unique climate and distinctive
geography of the proposed viticultural
area as described in Notice No. 119. The
remaining comment, comment 17, notes

a typographical error in the boundary
description in paragraph (c)(12) of the
proposed regulatory text, which is
described in more detail below. There
were no comments submitted in
opposition to Notice No. 119.

TTB Finding

After careful review of the petition
and the comments received during the
comment period, TTB finds that the
evidence provided by the petitioner
supports the establishment of the
proposed Coombsville viticultural area
within the Napa Valley and North Coast
viticultural areas, as proposed in Notice
No. 119, with the alteration to the
boundary description as discussed
below. Accordingly, under the authority
of the Federal Alcohol Administration
Act and part 4 of the TTB regulations,
TTB establishes the “Coombsville”
viticultural area in Napa County,
California, effective 30 days from the
publication date of this document.

Boundary Description

See the narrative boundary
description of the viticultural area in the
regulatory text published at the end of
this document. In this final rule, TTB
altered some of the language in the
written boundary description published
as part of Notice No. 119, to conform the
written boundary description to the
boundary of the proposed viticultural
area as marked on the USGS maps and
the written description submitted with
the petition. As noted in comment 17,
in paragraph (c)(12) of the proposed
regulatory text, the word ‘“northwest”
should have read “northeast.”
Paragraph (c)(12) of the final regulatory
text contains the correct term
‘“northeast.”

Maps
The petitioner provided the required

maps, and TTB lists them below in the
regulatory text.

Impact on Current Wine Labels

Part 4 of the TTB regulations prohibits
any label reference on a wine that
indicates or implies an origin other than
the wine’s true place of origin. With the
establishment of this viticultural area,
its name, “Coombsville,” is recognized
as a name of viticultural significance
under 27 CFR 4.39(i)(3). The text of the
new regulation clarifies this point. Once
this final rule becomes effective, wine
bottlers using ‘“Coombsville” in a brand
name, including a trademark, or in
another label reference as to the origin
of the wine, will have to ensure that the
product is eligible to use the viticultural
area’s name as an appellation of origin.
The establishment of the Coombsville

viticultural area will not affect any
existing viticultural area, and any
bottlers using Napa Valley or North
Coast as an appellation of origin or in
a brand name for wines made from
grapes grown within the Coombsville
viticultural area will not be affected by
the establishment of this new
viticultural area. The establishment of
the Coombsville viticultural area will
allow vintners to use “Coombsville,”
“Napa Valley,” and ‘“North Coast” as
appellations of origin for wines made
from grapes grown within the
Coombsville viticultural area.

For a wine to be labeled with a
viticultural area name or with a brand
name that includes a viticultural area
name or other term identified as being
viticulturally significant in part 9 of the
TTB regulations, at least 85 percent of
the wine must be derived from grapes
grown within the area represented by
that name or other term, and the wine
must meet the other conditions listed in
27 CFR 4.25(e)(3). If the wine is not
eligible for labeling with the viticultural
area name or other viticulturally
significant term and that name or term
appears in the brand name, then the
label is not in compliance and the
bottler must change the brand name and
obtain approval of a new label.
Similarly, if the viticultural area name
or other term of viticultural significance
appears in another reference on the
label in a misleading manner, the bottler
would have to obtain approval of a new
label.

Different rules apply if a wine has a
brand name containing a viticultural
area name or other viticulturally
significant term that was used as a
brand name on a label approved before
July 7, 1986. See 27 CFR 4.39(i)(2) for
details.

Regulatory Flexibility Act

TTB certifies that this regulation will
not have a significant economic impact
on a substantial number of small
entities. The regulation imposes no new
reporting, recordkeeping, or other
administrative requirement. Any benefit
derived from the use of a viticultural
area name would be the result of a
proprietor’s efforts and consumer
acceptance of wines from that area.
Therefore, no regulatory flexibility
analysis is required.

Executive Order 12866

This rule is not a significant
regulatory action as defined by
Executive Order 12866. Therefore, it
requires no regulatory assessment.
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Drafting Information

Karen A. Thornton of the Regulations
and Rulings Division drafted this notice.

List of Subjects in 27 CFR Part 9
Wine.
The Regulatory Amendment

For the reasons discussed in the
preamble, TTB amends title 27, chapter
I, part 9, Code of Federal Regulations, as
follows:

PART 9—AMERICAN VITICULTURAL
AREAS

m 1. The authority citation for part 9
continues to read as follows:

Authority: 27 U.S.C. 205.

Subpart C—Approved American
Viticultural Areas

m 2. Subpart C is amended by adding
§9.223 to read as follows:

§9.223 Coombsville.

(a) Name. The name of the viticultural
area described in this section is
“Coombsville”. For purposes of part 4 of
this chapter, “Coombsville” is a term of
viticultural significance.

(b) Approved maps. The two United
States Geological Survey 1:24,000 scale
topographic maps used to determine the
boundary of the Coombsville
viticultural area are titled:

(1) Mt. George Quadrangle, California,
1951, Photoinspected 1973; and

(2) Napa Quadrangle, California-Napa
Co., 1951, Photorevised 1980.

(c) Boundary. The Coombsville
viticultural area is located in Napa
County, California. The boundary of the
Coombsville viticultural area is as
described below:

(1) The beginning point is on the Mt.
George map at the 1,877-foot peak of Mt.
George, section 29, T6N/R3W. From the
beginning point, proceed southeast in a
straight line for 0.4 mile to the
intersection of the 1,400-foot elevation
line and an unnamed intermittent creek
that feeds northeast into Leonia Lakes,
section 29, T6N/R3W; then

(2) Proceed east-southeast in a straight
line for 0.45 mile to the intersection of
the 1,380-foot elevation line and an
unnamed, unimproved dirt road, and
then continue in the same straight line
to the section 29 east boundary line,
T6N/R3W; then

(3) Proceed south-southeast in a
straight line for 0.6 mile to the unnamed
1,804-foot elevation point in the
northwest quadrant of section 33, T6N/
R3W; then

(4) Proceed south-southwest in a
straight line for 1 mile, passing over the

marked 1,775-foot elevation point, to
the intersection of the T6N and T5N
common line and the 1,600-foot
elevation line; then

(5) Proceed south-southeast in a
straight line for 1.1 miles to the 1,480-
foot elevation point along the section 9
north boundary line, TSN/R3W; then

(6) Proceed south-southwest in a
straight line for 1.3 miles to the 1,351-
foot elevation point, section 16, T5N/
R3W; then

(7) Proceed south-southwest in a
straight line for 1.5 miles to the
intersection with two unimproved dirt
roads and the 1,360-foot elevation line
in Kreuse Canyon at the headwaters of
the intermittent Kreuse Creek, northeast
of Sugarloaf, section 20, TSN/R3W; then

(8) Proceed northwest in a straight
line for 1.95 miles to the 90-degree turn
of Imola Avenue at the 136-foot
elevation point, section 13, T5N/R4W;
then

(9) Proceed west along Imola Avenue
for 2.1 miles, crossing from the Mt.
George map onto the Napa map, to the
intersection of Imola Avenue with the
Napa River at the Maxwell Bridge, T5N/
R4W; then

(10) Proceed north (upstream) along
the Napa River for 3.2 miles, crossing
over the T6N/T5N common line, to the
intersection of the Napa River with
Milliken Creek, T6N/R4W; then

(11) Proceed north (upstream) along
Milliken Creek for 0.75 mile to the
intersection of Milliken Creek with
Monticello Road, T6N/R4W; then

(12) Proceed northeast along
Monticello Road for 2.4 miles, crossing
from the Napa map onto the Mt. George
map, to the intersection of Monticello
Road with the section 19 west boundary
line, T6N/R3W; and then

(13) Proceed east-southeast in a
straight line for 1.4 miles to the
beginning point, section 29, T6N/R3W.

Signed: September 28, 2011.

John J. Manfreda,
Administrator.
Approved: October 19, 2011.
Timothy E. Skud,
Deputy Assistant Secretary, Tax, Trade, and
Tariff Policy.
[FR Doc. 2011-32018 Filed 12—-13—11; 8:45 am]
BILLING CODE 4810-31-P

DEPARTMENT OF THE TREASURY

Alcohol and Tobacco Tax and Trade
Bureau

27 CFR Part 9

[Docket No. TTB-2011-0004; T.D. TTB-98;
Re: Notice Nos. 34, 42, and 117]

RIN 1513-AA64

Establishment of the Fort Ross-
Seaview Viticultural Area

AGENCY: Alcohol and Tobacco Tax and
Trade Bureau, Treasury.

ACTION: Final rule; Treasury decision.

SUMMARY: This Treasury decision
establishes the 27,500-acre “‘Fort Ross-
Seaview” viticultural area in the
western part of Sonoma County,
California. TTB designates viticultural
areas to allow vintners to better describe
the origin of their wines and to allow
consumers to better identify wines they
may purchase.

DATES: Effective Date: January 13, 2012.

FOR FURTHER INFORMATION CONTACT:
Elisabeth C. Kann, Regulations and
Rulings Division, Alcohol and Tobacco
Tax and Trade Bureau, 1310 G St. NW.,
Room 200E, Washington, DC 20220;
phone (202) 453-1039, ext. 002.

SUPPLEMENTARY INFORMATION:
Background on Viticultural Areas
TTB Authority

Section 105(e) of the Federal Alcohol
Administration Act (FAA Act), 27
U.S.C. 205(e), authorizes the Secretary
of the Treasury to prescribe regulations
for the labeling of wine, distilled spirits,
and malt beverages. The FAA Act
provides that these regulations should,
among other things, prohibit consumer
deception and the use of misleading
statements on labels and ensure that
labels provide the consumer with
adequate information as to the identity
and quality of the product. The Alcohol
and Tobacco Tax and Trade Bureau
(TTB) administers the regulations
promulgated under the FAA Act.

Part 4 of the TTB regulations (27 CFR
part 4) provides for the establishment of
definitive viticultural areas and the use
of their names as appellations of origin
on wine labels and in wine
advertisements. Part 9 of the TTB
regulations (27 CFR part 9) sets forth
standards for the preparation,
submission, and approval of petitions
for the establishment or modification of
American viticultural areas and lists the
approved American viticultural areas.
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Definition

Section 4.25(e)(1)(i) of the TTB
regulations (27 CFR 4.25(e)(1)(i)) defines
a viticultural area for American wine as
a delimited grape-growing region having
distinguishing features as described in
part 9 of the regulations and a name and
a delineated boundary as established in
part 9 of the regulations. These
designations allow vintners and
consumers to attribute a given quality,
reputation, or other characteristic of a
wine made from grapes grown in an area
to its geographic origin. The
establishment of viticultural areas
allows vintners to describe more
accurately the origin of their wines to
consumers and helps consumers to
identify wines they may purchase.
Establishment of a viticultural area is
neither an approval nor an endorsement
by TTB of the wine produced in that
area.

Requirements

Section 4.25(e)(2) of the TTB
regulations outlines the procedure for
proposing the establishment of an
American viticultural area and provides
that any interested party may petition
TTB to establish a grape-growing region
as a viticultural area. Section 9.12 of the
TTB regulations (27 CFR 9.12)
prescribes standards for petitions for the
establishment or modification of
American viticultural areas. Such
petitions must include the following:

e Evidence that the area within the
viticultural area boundary is nationally
or locally known by the viticultural area
name specified in the petition;

¢ An explanation of the basis for
defining the boundary of the viticultural
area;

e A narrative description of the
features of the viticultural area that
affect viticulture, such as climate,
geology, soils, physical features, and
elevation, that make it distinctive and
distinguish it from adjacent areas
outside the viticultural area boundary;

¢ A copy of the appropriate United
States Geological Survey (USGS) map(s)
showing the location of the viticultural
area, with the boundary of the
viticultural area clearly drawn thereon;
and

e A detailed narrative description of
the viticultural area boundary based on
USGS map markings.

The 2003 Fort Ross-Seaview Petition

Patrick Shabram, on behalf of himself
and David Hirsch of Hirsch Vineyards,
submitted a petition in 2003 to establish
the 27,500-acre Fort Ross-Seaview
American viticultural area in the
western part of Sonoma County,

California (the Shabram-Hirsch
petition). The Shabram-Hirsch petition
states that the proposed Fort Ross-
Seaview viticultural area, which
contains 18 commercial vineyards on
506 acres, lies close to the Pacific Ocean
and about 65 miles north-northwest of
San Francisco. It lies entirely within the
Sonoma Coast viticultural area (27 CFR
9.116), which lies entirely within the
multicounty North Coast viticultural
area (27 CFR 9.30). The proposed
viticultural area would not overlap, or
otherwise affect, any other viticultural
areas.

Name Evidence

In 1812, Fort Ross was established by
Russian fur trappers on a bluff, lying
just west of the boundary of the
proposed Fort Ross-Seaview viticultural
area and overlooking the Pacific Ocean,
according to the Shabram-Hirsch
petition. The fort served as Russia’s
southernmost outpost in the Pacific
Northwest until it was abandoned in
1841. Since 19086, the site of the fort has
been called the Fort Ross State Historic
Park; a reconstructed fort now is open
to the public. Seaview is a small,
unincorporated community and real
estate development located along the
Pacific Coast Highway (State Route 1)
and located nearby and to the north of
the park. Much of the Seaview
community is located within the
proposed viticultural area.

Fort Ross Road winds through the
southern portion of the proposed Fort
Ross-Seaview viticultural area, as
shown on the 1978 USGS Fort Ross
quadrangle map; also shown on the map
are Seaview Cemetery and, extending
northward in the proposed viticultural
area, Seaview Road. The intersection of
Fort Ross and Seaview Roads lies to the
northeast of the Fort Ross State Historic
Park (California State Automobile
Association, “Mendocino and Sonoma
Coast” map, October 2000), according to
the Shabram-Hirsch petition.

The Shabram-Hirsch petition states
that the location of the proposed
viticultural area is commonly called
“Fort Ross-Seaview” by local grape
growers. In a letter to Mr. Shabram
explaining the origins and usage of the
proposed “Fort Ross-Seaview’ name,
Daniel Schoenfeld, a grape grower and
longtime resident, claimed that the Fort
Ross-Seaview name identifies the
proposed viticultural area and
distinguishes the area from other
geographic place names. Although all
three names, “Fort Ross,” ‘“Seaview,”
and “Fort Ross-Seaview,” have been
used to identify the area, Mr.
Schoenfeld noted an increased
incidence in use of the Fort Ross-

Seaview name in recent years. For
example, the land within and near the
proposed viticultural area in the
western part of Sonoma County has
been called the “Fort Ross-Seaview
district” (‘““A Miraculous Intersection: A
Short History of Viticulture and
Winegrowing in Western Sonoma
County” by Charles L. Sullivan, 2001),
according to the Shabram-Hirsch
petition.

Boundary Evidence

According to the Shabram-Hirsch
petition, viticulture within the proposed
Fort Ross-Seaview viticultural area
dates to 1817, when Captain Leontii
Andreianovich Hagemeister planted
Peruvian grape cuttings at Fort Ross. In
1973, Michael Bohan planted two acres
of grapes three miles east of Fort Ross,
between Seaview Road and Creighton
Ridge. In 1974, he planted another 15
acres, and, in 1976, he started selling his
grape harvests to wineries in Sonoma
and Santa Cruz Counties, California. In
1980, co-petitioner David Hirsch
planted a vineyard between the 1,300-
and 1,600-foot elevations in the Fort
Ross-Seaview area, according to his
April 15, 2003 letter to Mr. Shabram
that was submitted as a supplemental
exhibit to the petition. The petition
notes that, in spring 2003, the proposed
viticultural area contained 18
commercial vineyards on 506 acres.

According to the Shabram-Hirsch
petition, the boundary of the proposed
viticultural area generally incorporates
most of the contiguous 920-foot
elevation line. It also incorporates the
ridges, hills, and mountains at higher
elevations located along the Pacific
coast near Fort Ross and Seaview in
western Sonoma County. The 920-foot
elevation line and the higher elevations
separate the sunnier proposed
viticultural area from the surrounding
foggy areas, which are at lower
elevations.

The western portion of the boundary
line of the proposed Fort Ross-Seaview
viticultural area is located between 0.5
and 2.5 miles from the Pacific coastline
and mostly at or above the 920-foot
elevation line, as shown on the USGS
maps submitted with the Shabram-
Hirsch petition. Coincidentally, the San
Andreas Rift Zone runs generally
parallel to and west of the western
portion of the proposed boundary line
and east of the Pacific coast, as shown
on the USGS maps.

In his 2003 letter, Mr. Hirsch also
explained that, because coastal fog does
not rise above the 920-foot elevation
line, the proposed viticultural area
receives more hours of solar radiation
than the surrounding lower elevations,
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which cannot support successful
viticulture. “During the summer, fog
usually covers the Sonoma Coast during
the morning and burns off about noon,”
he wrote. “This marine fog layer seldom
rises above 900 feet, which explains
why there are no vineyards below this
elevation in the proposed area.” In
addition, according to the Shabram-
Hirsch petition, the moderating
temperatures of the Pacific Ocean
reduce the risk of nighttime freeze and
frost within the proposed viticultural
area.

Distinguishing Features

The distinguishing features of the
27,500-acre proposed Fort Ross-Seaview
viticultural area are topography, soils,
and climate, according to the Shabram-
Hirsch petition.

Topography

The Shabram-Hirsch petition explains
that vineyards within the proposed
viticultural area are generally located on
rounded ridges with summits extending
above 1,200 feet. The USGS maps
submitted with the petition show that
the proposed viticultural area consists
of steep, mountainous terrain made up
of canyons, narrow valleys, ridges, and
800- to 1,800-foot peaks. The area,
mainly at elevations of between 920 and
1,800 feet, has meandering, light-duty or
unimproved roads and jeep trails and
scattered creeks and ponds.

The Shabram-Hirsch petition did not
include a description of the topography
in the surrounding areas.

Soils

The Shabram-Hirsch petition states
that the soils consist of Yorkville,
Boomer, Sobrante, Laughlin, and many
other soils within the proposed Fort
Ross-Seaview viticultural area (Soil
Survey of Sonoma County, California,
issued by the Natural Resources
Conservation Service, 1990, pp. 44 and
45). Hugo soils are common in the
proposed Fort Ross-Seaview viticultural
area and in the mountain ranges of
Sonoma County and Mendocino County
to the north of the proposed viticultural
area. Hugo soils are well drained, very
gravelly loams derived from sandstone
and shale (see publication cited above).

The Shabram-Hirsch petition states
that some soils in the proposed
viticultural area derived from
metamorphic rocks and, to a lesser
extent, igneous rocks, but most soils
derived from sedimentary rocks
(untitled maps, by M.E. Huffman and
C.F. Armstrong, California Department
of Conservation Division of Mines and
Geology, reprinted 2000). The petition
also states that the sedimentary rocks in

the proposed viticultural area contrast
with the relatively younger sedimentary
rocks that are the parent material of the
soils in the area to the west and that
coincide with the San Andreas Rift
Zone.

The Shabram-Hirsch petition did not
include any soils data for the
surrounding areas, except for the area to
the west mentioned above.

Climate

The Shabram-Hirsch petition states
that generally the proposed viticultural
area is not directly affected by marine
fog. In areas generally above 900 feet in
elevation, the climate is influenced by
longer periods of sunlight and is warmer
than that in the surrounding land below
900 feet. The prevalence of marine fog
below the 900-foot elevation line causes
the surrounding, lower areas to be
cooler and to have a shorter growing
season than that in the proposed
viticultural area.

According to the Shabram-Hirsch
petition, the coastal fog and its effects
on agriculture were studied for more
than 3 decades by Robert Sisson, former
County Director and Farm Advisor for
Sonoma County (“Guidelines for
Assessing the Viticultural Potential of
Sonoma County: An Analysis of the
Physical Environment,” M.A. thesis by
Carol Ann Lawson, University of
California, Davis, 1976). Mr. Sisson
mapped the diverse climate of the
lowermost, foggy coastal areas that
surround some of the higher, sunnier
elevations, according to the petition.

TTB notes that the Sisson system of
climatic classification takes into account
the amount of time that a vine is
actually exposed to a certain
temperature. The system uses such
terms as ‘“Coastal Cool” and “‘Coastal
Warm,” which incorporate a method of
heat summation that takes into account
not only the highs and lows but the
number of hours at which temperatures
remain in the highly effective
photosynthesis range of 70 to 90 °F.
“Coastal Cool” is designated as having
a cumulative duration of less than 1,000
hours between 70 °F and 90 °F in April
through October.

The Shabram-Hirsch petition states
that the proposed viticultural area is
“Coastal Cool” (“Climate Types of
Sonoma County,” map, Vassen, 1986).
The area can support viticulture, in
contrast to the surrounding, lower-
elevation, cooler, less sunny, marine
climatic areas that cannot sustain
viticulture, according to the petition.

The Shabram-Hirsch petition also
states that the proposed Fort Ross-
Seaview viticultural area is in the
heaviest fog intrusion area, spanning the

entire coast of Sonoma County (“Lines
of Heaviest and Average Maximum Fog
Intrusion for Sonoma County,” map, by
Carol Ann Lawson, 1976). However,
TTB notes that this map does not detail
the heavy fog line from the contrasting
warmer and sunnier microclimates at
higher elevations, such as that which
exists in the proposed viticultural area.

The Shabram-Hirsch petition states
that the water temperature of the ocean
off the Pacific coast to the west of the
proposed viticultural area rarely rises
above 60 degrees Fahrenheit. From mid-
spring to fall, a fogbank is created
offshore that moves inland through low-
elevation mountain gaps and valleys.
The fog, rarely rising above the 900-foot
elevation line, cools temperatures on
shore and reduces sunshine in the early
mornings and late afternoons at
elevations of 900 feet or less.
Consequently, the proposed viticultural
area, which lies mainly between the
920- and 1,800-foot elevation lines,
receives less fog and more sun during
the growing season than the
surrounding, lower areas.

The Shabram-Hirsch petition
compares the proposed Fort Ross-
Seaview viticultural area to the
southwestern portion of the Sonoma
Coast and nearby Russian River Valley
viticultural areas. Those areas, to the
southwest and to the northeast,
respectively, have cool and
comparatively less sunny climates
because they generally receive marine
fog and do not lie above the fog line.

The Shabram-Hirsch petition states
that temperatures are roughly
comparable during the coolest part of
the year at Fort Ross State Historic Park
at the 112-foot elevation level, just west
of the proposed boundary, and at
Campmeeting Ridge in Seaview at the
1,220-foot elevation level, located
within the proposed viticultural area
(“Unique Climatic and Environmental
Characteristics of the Proposed Fort
Ross-Seaview Viticultural Area,” 2001,
by Patrick L. Shabram). However, daily
high temperatures during the growing
season May through October and daily
low temperatures in June and from
August through October are warmer on
the ridge than at the park, according to
the petition. Significant growing season
temperature variations occur at points
between these lower and higher
elevations (see publication cited above).

Notices of Proposed Rulemaking and
Comments Received

TTB published Notice No. 34
regarding the proposed Fort Ross-
Seaview viticultural area in the Federal
Register on March 8, 2005 (70 FR
11174). In Notice No. 34, TTB invited
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comments from all interested members
of the public on or before May 9, 2005.
In response to a request from an
industry member, TTB subsequently
extended the comment period of Notice
No. 34 from May 12, 2005 until June 8,
2005 (see Notice No. 42, published in
the Federal Register at 70 FR 25000
(May 12, 2005)).

In Notice No. 34, TTB specifically
invited comments regarding whether
“Ft. Ross-Seaview,”” “Fort Ross,” “Ft.
Ross,” and “Seaview” should be
designated as terms of viticultural
significance in addition to the full “Fort
Ross-Seaview” name. TTB also solicited
comments on the sufficiency and
accuracy of the name, boundary,
climatic, and other required information
submitted in support of the petition.

Comments Received in Response to
Notice No. 34

TTB received seven comments in
response to Notice No. 34. Two
comments support the petition without
qualification, and a third commenter
supports the proposed viticultural area
but expressed concern about a potential
conflict with his brand name if “Fort
Ross” or Ft. Ross” alone are designated
as terms of viticultural significance.
Four additional comments oppose the
petition on the ground that the proposed
boundary line excludes a region to the
north that the commenters contend has
similar geographical features as the
petitioned-for viticultural area.

The commenters in support of Notice
No. 34 include co-petitioner David
Hirsch, of Hirsch Vineyards, who has
been growing wine grapes at a vineyard
at an elevation of 1,500 feet in the
proposed Fort Ross-Seaview viticultural
area since 1980. In comment 2, Mr.
Hirsch explains the importance of the
area’s marine-influenced climate, soils,
and topography in producing premium
grapes in the region. In comment 4, two
local grape-growers that have been
operating their vineyard on a 1,500-foot
elevation ridgetop in the proposed
viticultural area since 1982 explain that
grape growing is part of the heritage of
the Fort Ross-Seaview region. Both
comments 2 and 4 emphasize that the
establishment of the proposed
viticultural area would help consumers
identify wines made from grapes grown
in the proposed Fort Ross-Seaview
viticultural area.

In addition, in comment 3, a local
vineyard and winery owner generally
supports the establishment of the
proposed viticultural area, but the
owner opposes the designation of “Fort
Ross’” and “Ft. Ross” as viticulturally
significant terms because it would
create a conflict with the owner’s

trademarked “Fort Ross Winery”” and
“Fort Ross Vineyard” names, which the
owner states would cause irreparable
economic hardship and potentially
cause consumer confusion.

Four additional comments, Nos. 1, 5,
6, and 7, oppose Notice No. 34 based on
the proposed boundary line and propose
an alternate boundary line that would
include an additional area to the north.
According to the four opposing
commenters, all of whom own
vineyards and/or wineries in the area to
the north of the proposed viticultural
area (the Northern Commenters), the
vineyards in that area have the same
distinguishing features and
characteristics as the vineyards located
within the proposed Fort Ross-Seaview
viticultural area to the south. The
Northern Commenters contend that the
northern portion of the proposed
boundary line should extend northward
to Buckeye Creek, which would include
a region generally referred to as the
“Annapolis area.” In addition, two of
the Northern Commenters also express
concern about the use of the “Fort Ross-
Seaview’” name, explaining that the
“Fort Ross” name is used by the Fort
Ross Winery and that the “Seaview”
name is used by an Australian sparkling
wine bottler.

In comment 5, one of the Northern
Commenters suggested that TTB delay
establishing the Fort Ross-Seaview
viticultural area to allow the growers in
the northern area the opportunity to
gather and submit documentation
supporting a northern expansion of the
27,500-acre proposed Fort Ross-Seaview
viticultural area (the Northern
Addition). TTB agreed to a delay, and
on November 11, 2005, the Northern
Commenters submitted a petition, USGS
maps, and a written boundary
description for a proposed expansion of
the 27,500-acre proposed Fort Ross-
Seaview viticultural area to include the
Northern Addition (the Northern
Addition petition).

The Northern Addition Petition

In the Northern Addition petition, the
Northern Commenters petitioned for a
15,726-acre expansion of the proposed
Fort Ross-Seaview viticultural area,
which included 28 commercial
vineyards on about 900 acres as of
November 11, 2005. The documentation
included a narrative explaining the
basis for the proposal as well as
supporting evidence relating to the
historic name usage and distinguishing
features of the Northern Addition.
According to the Northern Addition
petition, the Northern Addition is well-
suited for commercial viticulture
because the area vineyards, which are

located at inland elevations between
700 and 900 feet, are protected from
marine fog intrusion by parallel coastal
ridges at elevations of 920 feet or higher.
The coastal ridges effectively buffer the
cooling fog of the Pacific Ocean from
inland vineyards, according to the
Northern Addition petition.

Name Evidence: The Northern
Addition petition states that, since the
Russian occupation of northern
California, the “Fort Ross” name has
continuously been used to identify the
Sonoma County coastline north of the
Russian River (including the proposed
Fort Ross-Seaview viticultural area and
the proposed Northern Addition).

Citing historical evidence relating to
the Russian occupation’s effect on
native populations in the early and mid-
1800s and the development of the area
surrounding Fort Ross by George
Washington Call in the mid-1870s, the
Northern Addition petition contends
that the historically-recognized “Fort
Ross Region” extends northward from
the Russian River to approximately the
Gualala River and six to nine miles
inland from the Pacific coastline, and
that region includes the proposed Fort
Ross-Seaview viticultural area as well as
the proposed Northern Addition (“The
Archeology and Ethnohistory of Fort
Ross, California,” by Kent G. Lightfoot,
Thomas A. Wake, and Ann M. Schiff,
Archaeological Research Facility,
University of California at Berkeley,
1991). The Northern Addition petition
further notes that the natural
environment of the “Fort Ross Region”
extends, south to north, from the small
coastal town of Jenner, located at the
mouth of the Russian River, to the town
of Gualala, located at the mouth of the
Gualala River.

The Northern Addition petition adds
that the “Seaview” geographical place
name identifies the tiny coastal
community of Seaview and Seaview
Road, which the Northern Addition
petition notes is “some distance” from
the vineyards in the Northern Addition.
The Northern Addition petition points
out, however, that some vineyards in
the 27,500-acre proposed Fort Ross-
Seaview viticultural area are also
located at similar distances from the
Seaview community.

Given the distance of the Northern
Addition from the Seaview community,
the Northern Commenters proposed that
the “Fort Ross” portion of the proposed
viticultural area name be modified by an
alternative geographical place name in
lieu of “Seaview” that would better
describe the proposed viticultural area
with the 15,726-acre Northern Addition,
such as “Stewarts Point” or
“Annapolis.” TTB notes that ““Stewarts
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Point” and “Annapolis” are
geographical place names that refer to
areas located in or near the Northern
Addition and are outside the boundary
line of the 27,500-acre proposed Fort
Ross-Seaview viticultural area.
Alternatively, the Northern Commenters
suggested adding “Region” to the “Fort
Ross” name or combining “Fort Ross”
with “Sonoma Coast”” or “Northern
Sonoma Coast.”

Boundary Evidence: According to the
Northern Addition petition, the
proposed boundary line expansion is
based on the geographical features of the
15,726-acre Northern Addition, which
are similar to the distinguishing
geographical features of the proposed
27,500-acre Fort Ross-Seaview
viticultural area.

The Northern Addition petition
explains that the western portion of the
boundary line for the proposed Fort
Ross-Seaview viticultural area would
combine with the western portion of the
proposed boundary line for the
Northern Addition. The combined
boundary line follows a high-elevation
ridgeline that limits the inland intrusion
of cooling marine fog off the Pacific
Ocean. The northernmost portion of the
proposed boundary line for the
Northern Addition parallels the 600- to
400-foot elevations in the area of

Buckeye Creek, a tributary of the South
Fork of the Gualala River, as shown on
USGS maps. The Northern Addition
petition states that Buckeye Creek forms
a natural boundary line between higher
elevation areas to the south and north.
The eastern portion of the proposed
boundary line for the Northern Addition
follows a 600-foot elevation line and
roads on ridgelines between the
generally mountainous coastal terrain
and the very rugged interior mountains
to the east. To the southeast, the
proposed boundary line for the
Northern Addition joins with the
northeastern portion of the boundary
line of the 27,500-acre proposed Fort
Ross-Seaview viticultural area,
according to the Northern Addition
petition.

Distinguishing Features: The Northern
Addition petition contends that the
proposed Northern Addition shares the
same distinguishing features of
topography, climate, and soils as the
proposed Fort Ross-Seaview viticultural
area.

Topography: The Northern Addition
petition states that the topography is
similar in both the 27,500-acre proposed
Fort Ross-Seaview viticultural area and
the Northern Addition. According to the
Northern Addition petition, the
topography of the proposed Northern

Addition consists of steep mountains
with 5 to 70 percent slopes, 1,500-foot
ridgetops, and valleys. In addition, the
first ridgeline inland from the Pacific
Ocean, which buffers coastal fog, forms
the western portion of the boundary line
of both the 27,500-acre proposed Fort
Ross-Seaview viticultural area and the
proposed Northern Addition, according
to the boundary descriptions.

Climate: The Northern Addition
petition asserts that the 27,500-acre
proposed Fort Ross-Seaview viticultural
area and the proposed Northern
Addition share a similar climate, which
is the primary defining feature of the
area according to the Northern
Commenters.

The Northern Addition petition
compares the data on average annual
heat accumulation, measured in
growing degree days ! (GDD), for three
vineyards in the proposed Fort Ross-
Seaview viticultural area to similar data
for a vineyard located in the proposed
Northern Addition. The data for the
three vineyards in the proposed Fort
Ross-Seaview viticultural area
originated from the Shabram-Hirsch
petition. According to the data, which is
summarized in the below table, all of
the vineyards are located in Winkler
climatic region II, which has 2,501-
3,000 GDDs per year.

: : Average annual

Vineyard Location degree days
Jordan ... 27,500-acre proposed Fort Ross-Seaview viticultural area ..........c.cccooeeriiiiiniiinccceeeen 2,605
Campmeeting Ridge 27,500-acre proposed Fort Ross-Seaview viticultural area ... 2,615
Nobles ......ccceveeeee. .. | 27,500-acre proposed Fort Ross-Seaview viticultural area ... 2,580
La Crema .....cccccevvvveneerieenn. NOhern AdditioN ........ooiii e e 2,580

In addition, according to the Northern
Addition petition and the above data, all
four vineyards have a Coastal Cool
climate using the Sisson system of
climactic classification cited in the
Shabram-Hirsch petition, in which areas
with degree day accumulations in the
higher Region I or lower Region II range
are considered to be Coastal Cool.

According to the Northern Addition
petition, a map submitted with the
Shabram-Hirsch petition that is based
on Sisson’s research also shows that all
of the vineyards in the proposed
Northern Addition are located within
the Coastal Cool classification,
including the lower 560- to 890-foot
elevations of the vineyards in the
Northern Addition (Vassen, ‘“Climate
Types of Sonoma County Map,” 1986).

1In the Winkler climatic classification system,
annual heat accumulation during the growing
season, measured in annual GDD, defines climatic
regions. One GDD accumulates for each degree

The Northern Addition petition
contends that the Marine Cold and
Coastal Cool climate classifications are
not rigidly divided at the 900-foot
elevation line, and that the vineyards at
the lower, 560- to 890-foot elevations in
the proposed Northern Addition receive
adequate solar radiation for grape
ripening because they are surrounded
by a higher elevation ridge to the west
that decreases the frequency of fog
intrusion and its concomitant cooling
effects.

The Northern Addition petition also
provides a comparison of growing
season temperatures for Fort Ross State
Historic Park (located at the 112-foot
elevation to the west of the proposed
viticultural area) and La Crema
Vineyard (located in the proposed

Fahrenheit that a day’s mean temperature is above

50 degrees, the minimum temperature required for
grapevine growth. Climatic region I has less than
2,500 GDD per year; region II, 2,501 to 3,000; region

Northern Addition) to establish that
both the Northern Addition and the
proposed Fort Ross-Seaview viticultural
area have warmer temperatures during
the growing season as compared to the
coastal, lower elevation Fort Ross State
Historic Park. As with the proposed Fort
Ross-Seaview viticultural area, the data
show that the Northern Addition has
average temperatures that are roughly
comparable to those at Fort Ross State
Historic Park when little fog occurs
during the coolest part of the year and
in the evenings during the growing
season. By contrast, and similar to the
proposed Fort Ross-Seaview viticultural
area, the Northern Addition has daytime
high temperatures during the growing
season that are significantly higher than
the growing season daytime high

111, 3,001 to 3,500; region IV, 3,501 to 4,000; and
region V, 4,001 or more (“General Viticulture,” by
Albert ]J. Winkler, University of California Press,
1974, pages 61-64).
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temperatures at Fort Ross State Historic
Park. The Northern Addition petitioners
attribute these significantly higher
temperatures to the warming effect of
solar radiation during the daytime that
is similar to the growing season
warming that occurs in the proposed
Fort Ross-Seaview viticultural area.

The Northern Addition petition
explains that the terrain of the region
contributes to its distinctive climate
because the high elevation ridge along
the Pacific coastline blocks or slows the
intrusion of marine fog currents flowing
inland. According to the Northern
Addition petition, the growing season
climate of the proposed Fort Ross-
Seaview viticultural area and the
Northern Addition are similar because
they both are affected by the fog-
buffering caused by the coastal ridges
and hills along the northernmost
portions of the Sonoma Coast
viticultural area. The Northern Addition
petition further notes that the
mountainous terrain in the region
causes nighttime cool air to drain from
the surrounding ridges and hillsides to
the lower elevations, thereby extending
the growing season on the higher ridges
and hillsides and reducing the risk of
springtime frost in both the proposed
Fort Ross-Seaview viticultural area and
the proposed Northern Addition.

Soils: The Northern Addition petition
states that the soils in both the proposed
Fort Ross-Seaview viticultural area and
the proposed Northern Addition are
varied, well drained, and nonalluvial
(Soil Survey of Sonoma County,
California, 1972, issued by the U.S.
Department of Agriculture, Natural
Resources Conservation Service).
Goldridge, Yorkville, Josephine, and
Laughlin soils are common in both
areas, and Hugo soils make up 54
percent of the proposed Fort Ross-
Seaview viticultural area and 45 percent
of the proposed Northern Addition (see
publication cited above), according to
the Northern Addition petition.

Shabram Response to the Northern
Addition Petition

Following the submission of the
Northern Addition petition, Patrick
Shabram, co-author of the Shabram-
Hirsch petition, submitted additional
documentation to support the
establishment of the 27,500-acre Fort
Ross-Seaview viticultural area as
originally proposed (the Shabram
response).

As a general matter, the Shabram
response emphasizes that the Northern
Addition area, which is known as the
Annapolis region, is a grape growing
area distinct and separate from the
petitioned-for Fort Ross-Seaview

viticultural area, notwithstanding some
similar characteristics. The Shabram
response further contends that the
arguments presented in favor of the
Northern Addition, especially the
argument premised on the similar
Coastal Gool climate classification in
both regions, are equally applicable to
other nearby California coastal regions.
Accordingly, the Shabram response
argues that an expansion of the
proposed Fort Ross-Seaview viticultural
area based on the grounds stated in the
Northern Addition petition would
warrant a larger expansion into other
neighboring regions, including the
established Mendocino Ridge
viticultural area (27 CFR 9.158) to the
north, established by T.D. ATF-392
(published in the Federal Register at 62
FR 55512 (October 27, 1997)), and the
proposed Freestone-Occidental
viticultural area (a petition under TTB
review) to the south, both of which
generally share a similar Coastal Cool
climate as a result of coastal fog and
have some similar soil types. Such an
expansion would create a larger,
regional viticultural area more akin to
the established Sonoma Coast
viticultural area as compared to the
smaller, local viticultural area that was
sought by the Fort Ross-Seaview
petitioners.

Name Evidence: The Shabram
response states that the “Fort Ross-
Seaview” name is not associated with
the Northern Addition area, and it
argues that use of the name to identify
the viticulture of the Northern Addition
would be confusing to consumers.
According to the Shabram response, the
Northern Addition area is instead
recognized as a separate geographical
region known as “Annapolis,” which is
the reason why the area was not
considered for inclusion when the Fort
Ross-Seaview growers first considered
petitioning for a viticultural area. The
Shabram response notes that the
Northern Addition petitioners’ proposed
amendment of the “Fort Ross-Seaview”
name to either “‘Fort Ross-Annapolis” or
“Sonoma Coast Mountains” for the
proposed expanded viticultural area
(including the Northern Addition)
shows that the name lacks significance
in the Annapolis area.

As explained in the Shabram
response, the Fort Ross-Seaview
vineyard owners considered various
other potential names when discussing
the best geographical name for their
proposed viticultural area, including but
not limited to Fort Ross, Fort Ross
Ridges, Seaview, and Seaview Ridges
(“California’s New Frontier,” by Steve
Heimoff, “Wine Enthusiast,” July 2001).
According to the Shabram response, the

area vineyard owners ultimately agreed
that the area is called both the “Fort
Ross area” and the “Seaview area,” and
that both names are significant to local
viticulture (see publication cited above),
resulting in the proposed “Fort Ross-
Seaview” name.

In further support of the proposed
Fort Ross-Seaview name, the Shabram
response quotes two Fort Ross vineyard
owners regarding the significance of the
name. One area grower, Lester
Schwartz, stated in a supplemental
exhibit to the petition that “[t]he
petitioners chose ‘Fort Ross-Seaview’
because that is what locals call the area
which produces fine grapes and wine”
(Schwartz letter to TTB, dated May 4,
2005). Another local grower, Daniel
Schoenfeld, stated in his 2004 letter to
Mr. Shabram about the “Fort Ross-
Seaview” name that “[t]he region that
constitutes the proposed AVA is known
as the ‘Fort Ross’ area, as the ‘Seaview’
area, and as the ‘Fort Ross-Seaview’
area. All three names have been used
interchangeably to describe the area.
‘Fort Ross-Seaview’ has been used for a
number of years in verbal
communication to eliminate confusion
associated with the different names” (in
conversation with TTB personnel, May
18, 2004).

The Shabram response further states
that writers consistently do not include
the Northern Addition (or Annapolis)
region when referring to the Fort Ross-
Seaview area, or vice versa. As noted in
the discussion of the Shabram-Hirsch
petition above, Charles Sullivan used
the “Fort Ross-Seaview’” name to refer
to the area, which was before the local
growers reached a consensus on the
name of the proposed viticultural area,
and the Shabram Response notes that
Mr. Sullivan does not mention
Annapolis or the Northern Addition
when discussing Fort Ross-Seaview
viticulture. In addition, the Shabram
response points out that the Friends of
the Gualala River Web site (available at
http://gualalariver.org/) has a map that
shows the location of local Annapolis
vineyards, but it does not include the
vineyards in the proposed Fort Ross-
Seaview viticultural area to the south.

The Shabram response also notes that
the location of the vineyards of two of
the Northern Addition petitioners, Brice
Jones and Don Hartford, has been
referred to as “Annapolis” rather than
“Fort Ross-Seaview’’: Mr. Jones was
described as an “Annapolis vintner” in
a news article (“Brice Jones, Artesa
Open Routes Across Land for Animals:
Annapolis Winegrowers to Establish
Wildlife Corridors,” by Carol Benfell,
[Santa Rosa] Press Democrat, September
11, 2001); and the Hartford Family
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Winery notes that the Lands Edge
Vineyards 2007 Pinot Noir ““is sourced
predominantly from our estate’s
Annapolis vineyard” (http://www.
hartfordwines.com/wines/pinotnoir/
landsedge.html).

Boundary Evidence: The Shabram
response contends that there are three
geographically distinctive viticultural
areas in coastal Sonoma County:
Annapolis (north), Fort Ross-Seaview
(middle), and Freestone-Occidental
(south).

As stated in “A Wine Journey along
the Russian River,” a source cited in the
Shabram response, Sonoma County
coastal viticulture “is clustered in three
areas close to the shore: Annapolis up
north, near the Mendocino County line;
Fort Ross in the center; and (merging
these two areas into one) Occidental
Ridges and Freestone, to the south
(which some people refer to as the
Bodega plantings)” (Steve Heimoff,
University of California Press, 2005,
pages 234-5). The Shabram response
also refers to a map that depicts the
separate vineyard clusters in the
Annapolis, Fort Ross-Seaview, and
Freestone-Occidental areas (‘“Sonoma
Coast,” map no. 11, in “North American
Pinot Noir,” by John Winthrop Haeger,
University of California Press, 2004) and
notes that none of the Fort Ross-Seaview
wine growers that Mr. Heimoff
specifically names in his book are
located in the Annapolis area of the
map.

The Shabram response explains that
the Fort Ross-Seaview vineyards are
clustered together along several higher
ridges in close proximity to the Pacific
Ocean, unlike the vineyards generally
clustered at the lower elevations further
inland around the town of Annapolis to
the north. The Wheatfield Fork of the
Gualala River is located between the
two clusters of vineyards on the ridges,
and the area adjacent to the Fork is
characterized by fog intrusion and a
steep valley that drops to an elevation
of 160 feet. Commercial viticulture is
difficult, if not impossible, in the area
adjacent to the Wheatfield Fork because
of the fog and the steep terrain,
according to the Shabram response.

The Shabram response also states that
the Annapolis area consists of the ridges
surrounding the Wheatfield Fork and
Buckeye and Grasshopper Creeks
(located in the proposed Northern
Addition). By contrast, the proposed
Fort Ross-Seaview viticultural area is
located to the south of the Annapolis
area and consists of a series of ridges
that are separated from the surrounding
areas by the Wheatfield Fork and the
South Fork of the Gualala River and
tributary creeks (“North American Pinot

Noir,” page 92). The Shabram response
states that further south, the Freestone-
Occidental area contains ridges that are
separated from one another by
tributaries of Salmon Creek (see
publication cited above). The Shabram
response also notes that, in the Northern
Addition, the vineyard closest to the
northernmost vineyard in the proposed
Fort Ross-Seaview viticultural area is
approximately 3.5 miles away
(measured in a straight line), whereas all
of the vineyards within the proposed
Fort Ross-Seaview viticultural area are
located within an approximately 10
mile stretch, with no vineyard more
than 1.5 miles away from another
vineyard.

Distinguishing Features: The Shabram
response states that subtle climatic and
geographic differences exist between the
Annapolis and Fort Ross-Seaview
regions. Although both areas broadly
share a Coastal Cool climate
classification, the Shabram response
explains that there are differences in the
nature of the coastal cooling in each
area, which are largely based on the
higher elevations of vineyards in the
Fort Ross-Seaview area as compared to
those in the Annapolis area. As a result,
each area receives different amounts of
total solar radiation, which in turn
affects the ripening times for grapes in
those areas, according to the Shabram
response.

The Shabram response states that
vineyards in the proposed Fort Ross-
Seaview viticultural area are located at
high elevations above the fog line, so
they receive a full day of solar radiation.
David Hirsch, Joan and Walt Flowers,
and Daniel Schoenfeld, all local growers
in the proposed Fort Ross-Seaview
viticultural area, attested to Mr.
Shabram and to Wine News magazine
(Jeff Cox, “Cool Climate Pioneers—
Sonoma’s Ridgetop Winegrowers Scale
New Heights,” Wine News, August/
September 2002) that foggy conditions
transition to clear skies beginning at the
900-foot elevations of the Fort Ross-
Seaview area. Although the 900-foot
elevation line does not mark an absolute
break in the fog, it is the best available
evidence of a fog ceiling, according to
the Shabram response.

Further, the Shabram response states
that, although the convection and
conduction of fog from the Pacific
Ocean cool both the Annapolis and Fort
Ross-Seaview areas, the vineyards in the
Annapolis area are cooler because they
are situated at lower elevations, where
partial fog reduces total solar radiation,
despite the presence of a ridgeline to the
west that buffers the fog. For example,
the Shabram response quotes a
description of Peay Vineyards (located

in the Northern Addition), in which it
is described as sitting “‘on a hilltop that
is not way up in the air, but just at the
top of the fog level, low enough to be
very cool, but high enough not to be too
cool and wet for grapes” (http://www.
peayvineyards.com/). [TTB notes that
Peay Vineyards is located at an
elevation of approximately 755 feet, as
shown on a topographical map provided
by the Northern Commenters.] By
comparison, the vineyards in the Fort
Ross-Seaview area typically are located
at higher elevations that are above the
fog inversion layer, so they are therefore
less cooled by fog and receive greater
solar radiation warming while still
receiving some cooling via conduction
due to the close proximity of the fog
layer, according to the Shabram
response.

The Shabram response also provides
a statement from Vanessa Wong, a grape
grower and winemaker at Peay
Vineyards who has worked with
vineyards located in both the proposed
Fort Ross-Seaview viticultural area and
the Northern Addition for the past nine
vintages and has also made wines from
grapes grown in both areas. Ms. Wong
explains that the inversion layer of cool
ocean fog persists throughout the day in
her vineyards in the Northern Addition.
According to Ms. Wong, coastal breezes
blow cool air along unobstructed land
between sea level and 1,000 feet in
altitude, which is the mean top of the
inversion layer. By contrast, vineyards
located above the much cooler inversion
layer—including vineyards located
along the Fort Ross-Seaview ridges and
areas further inland—have warmer
temperatures.

Ms. Wong further states that grape
maturity dates differ significantly
between vineyards in the proposed Fort
Ross-Seaview viticultural area and those
in the Northern Addition. According to
Ms. Wong, for the same vintage and
grape variety, the harvest dates in the
Northern Addition are consistently later
than those in proposed Fort Ross-
Seaview viticultural area, adding that
ripening generally occurs 10 to 14 days
earlier in the Fort Ross-Seaview area
than at the lower-elevation Peay
Vineyards. Ms. Wong attributes the later
ripening in the Annapolis area to the
cooler temperatures in that region: “I
believe that the pick dates for the
Annapolis area are later than those of
the Fort Ross-Seaview area because the
Annapolis area is cooler than the Fort
Ross-Seaview area.”

The following table, which was
provided by Ms. Wong, illustrates the
difference in pick dates between the
Fort Ross-Seaview and Annapolis areas
and shows that, for the years that Ms.


http://www.hartfordwines.com/wines/pinotnoir/landsedge.html
http://www.hartfordwines.com/wines/pinotnoir/landsedge.html
http://www.hartfordwines.com/wines/pinotnoir/landsedge.html
http://www.peayvineyards.com/
http://www.peayvineyards.com/

Federal Register/Vol. 76, No. 240/ Wednesday, December 14,

2011/Rules and Regulations

77691

Wong provided data, the pick dates of
the vineyards in the proposed Fort Ross-

Seaview viticultural area are
significantly earlier than those of the

vineyards in the Northern Addition
area:

Fort Ross- : Pick date
Variety Seaview Pick date Q/?rr::p:rl:js Pick date difference
Vineyard Y (days)
Pinot Noir-Pommard 9/12/02 9/23/02 11
ChardonNAY ......cc.eoeeiireere et 9/29/06 10/9/06 11
Pinot Noir 777 .. 9/4/09 9/18/09 14
ChardonNAY ......cc.eoeeiireere et 9/10/09 10/6/09 26

Determination To Reopen Public
Comment Period

Given the conflicting evidence
provided by the original petitioner and
by the Northern Commenters with
respect to the distinguishing features
and boundary line of the proposed
viticultural area, as well as the length of
time that had elapsed since TTB
published Notice No. 34 and solicited
public comments on the proposed
establishment of the Fort Ross-Seaview
viticultural area, TTB determined that it
was appropriate to reopen the comment
period for Notice No. 34 before taking
any final action regarding the proposed
Fort Ross-Seaview viticultural area.

Accordingly, TTB reopened the
comment period for Notice No. 34 for an
additional 45 days on April 21, 2011,
with comments due on or before June 6,
2011 (see Notice No. 117, published in
the Federal Register at 76 FR 22338).
Notice No. 117 did not contain the
details of the northern expansion
documentation (referred to here as the
“Northern Addition petition”) or of the
Shabram response due to the length of
those documents, but TTB informed the
public in Notice No. 117 that those
documents, as well as the original
Shabram-Hirsch petition, Notice No. 34,
and the original comments received in
response to Notice No. 34, were posted
for public viewing on Regulations.gov,
the Federal e-rulemaking portal.

In Notice No. 117, TTB specifically
invited comments on the following
issues: (1) Whether TTB should
establish the proposed “Fort Ross-
Seaview” viticultural area; (2) the
sufficiency and accuracy of the
proposed viticultural area’s name, “Fort
Ross-Seaview,” including comments on
the name’s applicability to the proposed
Northern Addition and any alternative
names for the proposed viticultural area
and the Northern Addition area; and (3)
the appropriateness of the proposed
viticultural area’s boundary line and
whether the proposed viticultural area
is limited to the area within the
boundary line described in Notice No.
34 or if it also extends further to the
north as stated by the Northern
Commenters.

Comments Received in Response to
Notice No. 117

TTB received three comments in
response to Notice No. 117, all strongly
supporting the establishment of the Fort
Ross-Seaview viticultural area as
proposed in Notice No. 34. Two of the
comments, Nos. 8 and 9, were submitted
by local growers who had previously
submitted supporting comments in
response to Notice No. 34, Lester
Schwartz of Fort Ross Vineyard &
Winery LLC and David Hirsch,
respectively; the third comment, No. 10,
was submitted by Patrick Shabram.
There were no comments submitted by
the Northern Commenters in response to
Notice No. 117.

The supporting comments state their
opposition to the proposed Northern
Addition based on the distinctiveness of
the proposed Fort Ross-Seaview
viticultural area and their contention
that the Northern Addition (or the
Annapolis area) is a separate,
viticulturally distinct area. Comment 9
specifically notes the proposed
viticultural area’s distinctiveness based
on its location, soils, and climate,
stating that the area’s climate is
influenced by its close proximity to the
ocean as well as its altitude. In comment
10, Patrick Shabram reiterates his prior
contention that the main distinction
between the proposed viticultural area
and the Northern Addition is that the
vineyards located within the proposed
Fort Ross-Seaview viticultural area are
located above or in close proximity to
the intruding coastal fog, as compared to
the Northern Addition vineyards, which
are typically below the fog line. Mr.
Shabram adds that various local grape
growers have attested to the fact that
vineyards within the proposed Fort
Ross-Seaview viticultural area are
located above the fog, an assertion that
Mr. Shabram notes has not been
disputed by any growers inside or
outside of the proposed viticultural
area.

In support of the argument that the
Northern Addition is a unique area that
is separate and viticulturally distinct
from the proposed Fort Ross-Seaview
viticultural area, comments 8 and 10

refer to recent articles that recognize
that the Fort Ross-Seaview and
Annapolis areas are separate grape-
growing areas with different climates
within the larger Sonoma Coast region.
For example, both comments quote an
August 2, 2010 article by Eric Asimov,
the chief wine critic for the New York
Times, that discusses the diversity
within the large Sonoma Coast
viticultural area, stating that “[e]ven
along the narrow swath of land close to
the coast, numerous microclimates
emerge, making vineyards around
Annapolis to the north very different
from vineyards on the ridges above Fort
Ross in the appellation’s western
midsection, not to mention those to the
south near Freestone and Occidental”
(Eric Asimov, “The Evolution of
Sonoma Coast Chardonnay,” The New
York Times, August 2, 2010).

Comment 10 also quotes an April 27,
2011 article from the Santa Rosa Press
Democrat that similarly identifies the
same ‘‘three particular coastal areas” of
the Sonoma Coast and distinguishes the
Annapolis area from the area to its
immediate south (the location of the
proposed Fort Ross-Seaview viticultural
area) based on the Annapolis area’s
lower elevation ridges and its location
five to six miles inland from the Pacific
Ocean (Virginia Boone, ‘“Wine Way Out
West,”” Santa Rosa Press Democrat,
April 27, 2011).

In addition, comments 8 and 10 quote
a 2009 article by the wine editor of the
San Francisco Chronicle that names
Peay Vineyards as its Winery of the Year
and describes the cooler climate in the
Annapolis area as compared to the
warmer vineyards to the south (within
the proposed Fort Ross-Seaview
viticultural area), which are located
closer to the coast but above the
inversion layer: “Even by Sonoma Coast
standards, Peay occupies a chilly slice
of the world. While vineyards just to the
south like Hirsch * * * or Flowers
* * * may sit closer to the coast, they’re
above the inversion layer. The site in
Annapolis is lower, between 600 and
800 feet, with colder temperatures” (Jon
Bonne, “Winery of the Year: Peay
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Vineyards,” San Francisco Chronicle,
December 27, 2009).

In another article about Peay that is
quoted in comments 8 and 10, Randy
Caparoso of Sommelier Journal
recounted Nick Peay’s description of the
distinctiveness of the Annapolis area as
contrasted to the Fort Ross-Seaview area
to the south:

Peay attributes the tightly wound
characteristics of Annapolis to the
macroclimate, with temperatures typically
ranging in the 60s and 70s during the
growing season—as frigid as it gets in the
entire county. As in Fort Ross-Seaview, days
are moderated by the ocean, only 4 miles
away, and nights are never too cold. But
unlike Fort Ross-Seaview, he says, the lower-
elevation growths near Annapolis are
influenced by “unobstructed fog coming
straight up the river valley each day. We are
in the inversion layer, not above it” (Randy
Caparoso, “Sonoma Extreme,” Sommelier
Journal, January 31, 2011, pp. 70-80)
(emphasis in original).

According to comment 10, Greg
LaFollette, a winemaker who has
worked with grape growers in various
coastal Sonoma locations (including
Fort Ross-Seaview), is quoted in that
same article as stating that he “always
experienced much higher degree-day
accumulation [in Fort Ross-Seaview]”.

Comments 8 and 10 also cite the lack
of evidence demonstrating that the “Fort
Ross-Seaview” name applies to the
Northern Addition area as an additional
reason for establishing the petitioned-for
viticultural area as proposed in Notice
No. 34. In comment 10, Patrick Shabram
refers to his earlier argument from the
Shabram response that the names “Fort
Ross,” “Seaview,” or ‘“‘Fort Ross-
Seaview” lack viticultural significance
in relation to the Northern Addition
area, which is instead known as the
“Annapolis area.” Noting that he was
unable to find any reference to the
Annapolis area as “Fort Ross,” Mr.
Shabram states that a number of recent
news articles refer to the Northern
Addition area as “Annapolis” in
conjunction with other sub-regions of
the west Sonoma Coast region,
including Fort-Ross Seaview and
Freestone-Occidental, further
underscoring his contention that the
“Fort Ross” name is not used in
conjunction with the proposed Northern
Addition.

TTB Analysis

TTB has carefully considered the
comments received in response to
Notice Nos. 34 and 117 and has
reviewed all petition evidence and
subsequent documentation received in
support of, or in opposition to, the
proposed Fort Ross-Seaview viticultural
area, including all comments and

documentation relating to the proposed
Northern Addition.

Name Evidence

The evidence submitted both by the
Northern Commenters and by Mr.
Shabram raised significant questions
regarding whether the “Fort Ross-
Seaview’ name is applicable to the
proposed Northern Addition.

Based on TTB’s review of the
evidence provided by the Northern
Commenters to support their assertion
that the “Fort Ross” and “Fort Ross
Region” names are used in connection
with the Northern Addition area, it
appears that this use of these names
reflects very limited historic name usage
during the Russian occupation only
(1812—-41); the evidence provided does
not include more recent references to
the area by those names. Regarding the
archaeology and ethnohistory study of
the Russian occupation of the Fort Ross
area that the Northern Addition petition
cites for a historical perspective of the
occupation’s effect on native
populations, TTB notes that the study
details the historic boundaries of the
occupation, but not the current
boundary lines of the Fort Ross
geographical area.

By contrast, the evidence that was
submitted in the Shabram response and
in comments 8 and 10 supports the
original petitioners’ contention in
response to the Northern Addition
petition that local growers as well as the
wine press recognize the Fort Ross-
Seaview area as a separate and distinct
area from the Annapolis area, and that
the “Fort Ross-Seaview” geographical
place name is commonly used by local
growers to identify only the grape-
growing region in the immediate area
around Fort Ross and Seaview, but not
the neighboring region to the north.

Accordingly, TTB has determined that
the name evidence provided in the
Northern Addition petition does not
substantiate the Northern Commenters’
assertion that the ‘“Fort Ross-Seaview,”
“Fort Ross,” or “Seaview” names
currently apply to the Northern
Addition, including the Annapolis area.

Boundary Line

As described in Notice No. 34, the
Shabram-Hirsch petitioned-for
boundary line largely incorporates the
hills and mountains located along the
Pacific coast near Fort Ross and Seaview
in western Sonoma County that are
mostly above 900 feet, which generally
marks the separation between the
higher, sunnier elevations of the
proposed area and the surrounding
lower, foggier elevations.

TTB notes that the USGS maps show
a clear distinction between the Fort
Ross-Seaview area and the Annapolis
area to the north, with the Wheatfield
Fork of the Gualala River creating a
natural separation of the lower
elevations of the Northern Addition
from the steep, higher elevation terrain
of the proposed Fort Ross-Seaview
viticultural area. TTB also notes that the
northernmost vineyard in the proposed
Fort Ross-Seaview viticultural area is
more than 3 miles from the closest
vineyard in the Northern Addition, as
shown on an exhibit submitted by the
Northern Commenters. In contrast, as
pointed out in the Shabram response, all
of the vineyards within the proposed
Fort Ross-Seaview viticultural area are
located within an approximately 10
mile stretch, with no vineyard more
than 1.5 miles away from another
vineyard.

In addition, the evidence and
comments submitted in this case
demonstrate that there are two distinct
geographical differences between the
two areas that affect the proposed
boundary line and suggest that they
should be considered separate regions:
(1) Distance from the Pacific coastline;
and (2) elevation. Most locations within
the proposed Fort Ross-Seaview
viticultural area are located only 0.5 to
2.5 miles from the Pacific coastline,
whereas most locations within the
Northern Addition are located 4 to 6
miles from the coastline, as shown on
USGS maps. The elevation of the
vineyards in the two areas is also
significantly different; vineyards in the
Fort Ross-Seaview area are generally
located at elevations between 920 to
1,800 feet, which are above the coastal
fog according to local growers and the
Shabram-Hirsch petition, as compared
to the lower 560- to 890-foot elevations
of vineyards in the Northern Addition,
which are more influenced by the
marine fog.

Finally, TTB notes that the separate
identities of the Fort Ross-Seaview and
the Northern Addition (or Annapolis)
areas have been recognized in recent
newspaper articles and wine magazines.
As noted above, the Shabram response
and comments 8 and 10 cite to multiple
articles that refer to the two regions as
separate areas and describe their
different grape-growing conditions,
which further highlights the distinction
between the proposed Fort Ross-
Seaview viticultural area and the
Annapolis area to the north.

TTB thus finds that the boundary line
for the proposed Fort Ross-Seaview
viticultural area should not include the
Annapolis area to the north.
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Distinguishing Features

In Notice No. 34, the climate,
topography, and soils of the proposed
Fort Ross-Seaview viticultural area were
identified as the area’s distinguishing
features. In the Northern Addition
petition, the Northern Commenters
contend that these same distinctive
features are shared by the Northern
Addition area, thus warranting a
modification of the proposed boundary
line to include the Northern Addition.
More specifically, the Northern
Addition petition asserts that both the
proposed Fort Ross-Seaview viticultural
area and the Northern Addition have a
Coastal Cool climate and similar soil
types, which is not challenged in the
Shabram response.

Based on the Shabram-Hirsch
petition, the Northern Addition petition,
the Shabram response, and the public
comments, TTB finds that there are
some similarities in the soil,
topography, and growing season climate
of the proposed Fort Ross-Seaview
viticultural area and the Northern
Addition. As discussed below, however,
given that both areas are wholly
contained within two larger existing
viticultural areas—the North Coast and
Sonoma Coast viticultural areas—some
general similarities in distinguishing
features can be expected, especially in
regard to the regional climate because
both the proposed Fort Ross-Seaview
viticultural area and the Northern
Addition have a Coastal Cool climate,
which is a distinguishing feature of the
surrounding Sonoma Coast viticultural
area according to T.D. ATF-253. In
addition, as noted in the Shabram
response, an expansion of the proposed
Fort Ross-Seaview viticultural area
based on the general grounds stated in
the Northern Addition petition could
warrant the inclusion of other nearby
coastal areas with broadly similar
features. Accordingly, the general
regional similarities described in the
Northern Addition petition would not
necessarily preclude a finding that the
microclimate and specific topography of
a particular area (such as the proposed
Fort Ross-Seaview viticultural area) are
sufficiently distinct from those of the
adjacent areas as to warrant its
recognition as a distinct viticultural
area.

While conceding that there are some
broad similarities in the climate and
topography between the proposed Fort
Ross-Seaview viticultural area and the
Northern Addition, the Shabram-Hirsch
petition, the Shabram response, and the
supporting comments also assert that
the proposed Fort Ross-Seaview
viticultural area has warmer growing

conditions with increased solar
radiation due to the lack of fog at the
high elevation vineyards in the area.
The petitioners submitted both
statistical and anecdotal evidence in
support of their position.

First, the degree day data provided by
the petitioners in the Shabram-Hirsch
petition for three vineyards in the
proposed viticultural area shows that
the vineyards are in Winkler region II,
and that those vineyards on average had
degree days that were greater than or
equal to the average degree days for the
single vineyard for which data was
provided by the Northern Commenters.2
The average degree days for two of the
vineyards within the proposed Fort
Ross-Seaview viticultural area were
significantly greater than the average
degree days for the vineyard within the
Northern Addition, and the third
vineyard had an equal number of degree
days on average, suggesting that the
growing season temperatures in the
proposed viticultural area are somewhat
warmer than those in the Northern
Addition.

The pick date data provided by Ms.
Wong in the Shabram response further
supports the assertion that the proposed
Fort Ross-Seaview viticultural area has
warmer growing conditions than the
Northern Addition. According to the
data provided by Ms. Wong, for the
same growing seasons for the same
grapes, the vineyards located within the
proposed viticultural area had a pick
date that was significantly earlier than
the pick date for the vineyard located in
the Northern Addition. Ms. Wong
specifically attributed the later pick
dates in the Northern Addition to the
cooler temperatures in the lower
elevation vineyards in that area.

In addition, observations by local
grape growers as well as articles in the
wine press, as described above, further
indicate that the higher elevation
vineyards located in the proposed Fort
Ross-Seaview viticultural area are
warmer and receive more solar radiation
than the lower elevation vineyards in
the Northern Addition because the Fort
Ross-Seaview vineyards are located
above both the cooler temperature
inversion layer as well as the fog line.
As noted above, local growers in the
proposed Fort Ross-Seaview viticultural
area claim that their vineyards benefit
from day-long solar radiation because
they are located above the fog line and
the cool inversion layer. This
distinction has also been recognized by

2The degree day information from the Shabram-
Hirsch petition was not included in Notice No. 34,
but it was restated in the Northern Addition
petition and is summarized above.

two winemakers in the Northern
Addition—Ms. Wong and Nick Peay—
with the latter contrasting his vineyards
in the cooler Annapolis area to the Fort
Ross-Seaview area based on the location
of his vineyards in (not above) the
inversion layer and the influence of
unobstructed fog in the area (Jon Bonne,
“Winery of the Year: Peay Vineyards,”
San Francisco Chronicle, December 27,
2009; Randy Caparoso, ‘“Sonoma
Extreme,” Sommelier Journal, January
31, 2011, pp. 70-80).

Finally, TTB notes that the Northern
Commenters did not dispute the
distinction made in the Shabram
response relating to the location of the
Fort Ross-Seaview vineyards above the
fog line. Although the Northern
Addition petition states that the lower
elevation vineyards in the Northern
Addition are protected from the cooling
effects of marine fog intrusion by the
surrounding higher elevation ridgelines,
the evidence submitted with the
Northern Addition petition and with
other comments indicates that there is
still some fog intrusion in the area. By
contrast, the evidence submitted in
support of the proposed Fort Ross-
Seaview viticultural area demonstrates
that vineyards in that area are located
above the fog line, thereby resulting in
warmer growing season conditions,
increased solar radiation, and earlier
harvest dates for those vineyards. TTB
also notes that no other comments in
support of the Northern Addition or in
opposition to the proposed Fort Ross-
Seaview viticultural area were
submitted in response to Notice No.
117.

Accordingly, TTB concludes that the
evidence submitted in the Shabram-
Hirsch petition, in the Shabram
response, and in the supporting
comments is sufficient to demonstrate
that the climate, topography, and other
distinguishing features of the proposed
Fort Ross-Seaview viticultural area are
sufficiently distinct from those of the
Northern Addition to warrant the
establishment of the new viticultural
area originally proposed in Notice No.
34.

Relationship to Existing Viticultural
Areas

As noted earlier in this preamble, the
proposed Fort Ross-Seaview viticultural
area is located entirely within the
Sonoma Coast and North Coast
viticultural areas. The similarities and
differences between the proposed
viticultural area and the surrounding
Sonoma Coast and North Coast
viticultural areas are addressed in the
following paragraphs.
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North Coast Viticultural Area

The large North Coast viticultural area
was established by T.D. ATF-145
(published in the Federal Register at 48
FR 42973 on September 21, 1983) and
includes all or portions of Napa,
Sonoma, Mendocino, Solano, Lake, and
Marin Counties, California. TTB notes
that the North Coast viticultural area
encompasses approximately 40
established viticultural areas in
northern California, in addition to the
proposed Fort Ross-Seaview viticultural
area. T.D. ATF-145 explicitly
recognizes that “[d]ue to the enormous
size of the North Coast, variations exist
in climatic features such as
temperatures, rainfall, and fog
intrusion.” (See 48 FR 42975-42976.)

The proposed Fort Ross-Seaview
viticultural area shares the overall
distinguishing feature of the North Coast
viticultural area: The marine influence
from the Pacific Ocean that results in
cooler temperatures throughout the
region during the growing season. The
proposed Fort Ross-Seaview viticultural
area, however, is much more uniform in
its geographical features than the North
Coast viticultural area as a result of its
much smaller size. In this regard, T.D.
ATF-145 specifically states that
“approval of this viticultural area does
not preclude approval of additional
areas, either wholly contained with the
North Coast, or partially overlapping the
North Coast”” and that “smaller
viticultural areas tend to be more
uniform in their geographical and
climatic characteristics” (see 48 FR
42976). Thus, the proposal to establish
the proposed Fort Ross-Seaview
viticultural area is consistent with the
clear intent expressed in T.D. ATF-145.

Sonoma Coast Viticultural Area

The Sonoma Coast viticultural area
was established by T.D. ATF-253
(published in the Federal Register at 52
FR 22302 on June 11, 1987) within the
established North Coast viticultural
area. T.D. ATF-253 states that the
Sonoma Coast viticultural area includes
only the portion of Sonoma county
“which is under very strong marine
climate influence.” According to T.D.
ATF-253, the Sonoma Coast viticultural
area has a “Coastal Cool” climate,
which is shared by the proposed Fort
Ross-Seaview viticultural area that
would be located within the Sonoma
Coast viticultural area.

Notwithstanding this broad climactic
similarity, the information before TTB
indicates that there are some differences
in the microclimate of the proposed Fort
Ross-Seaview viticultural area that
distinguish it from the surrounding

Sonoma Coast viticultural area.
According to the Shabram-Hirsch
petition, although the petitioned-for
viticultural area lies a short distance
from the Pacific Ocean, the elevations of
the vineyards located within the
proposed viticultural area are generally
located above the fog line. The petition
also states that the proposed Fort Ross-
Seaview viticultural area is warmer
during the growing season than the
surrounding areas in the Sonoma Coast
viticultural area because it is located
above the cool temperature inversion
layer that results from the draining of
cooler air from the high elevation ridges
in the proposed viticultural area into the
surrounding lower elevations.

The Shabram-Hirsch petition also
notes that the topography of the Sonoma
Coast viticultural area includes large,
flat valley areas, gently rolling hilly
regions, several mountainous areas, and
a portion of the Russian River and its
watershed, as shown on the Sonoma
County USGS map. By contrast, the
topography of the proposed Fort Ross-
Seaview viticultural area generally is
more uniform with mountains, steep
slopes, and elevations mostly between
920 to 1,800 feet, as shown on USGS
maps.

TTB Finding

After careful review of the Shabram-
Hirsch petition, the Northern Addition
petition, the Shabram response, and the
comments received in response to
Notice Nos. 34 and 117, TTB finds that
the evidence submitted supports the
establishment of the 27,500-acre Fort
Ross-Seaview viticultural area within
the Sonoma Coast and North Coast
viticultural areas as originally proposed.
The evidence submitted by the Northern
Commenters to support modification of
the proposed boundary line to include
the Northern Addition, including the
Annapolis region, within the Fort Ross-
Seaview viticultural area failed to
establish the requisite commonality of
name and distinguishing features. TTB
would be willing to consider a separate
petition for the establishment of a
viticultural area encompassing the
Annapolis region.

In addition, TTB has determined that
both “Fort Ross-Seaview”” and “‘Ft. Ross-
Seaview”” are viticulturally significant.
After consideration of the concerns of
some commenters, TTB believes that it
would not be appropriate to find that
“Fort Ross” or “Ft. Ross,” standing
alone, is viticulturally significant. TTB
also has determined that the name
“Seaview,” standing alone, does not
have viticultural significance because of
its wide geographical usage, both
domestically and internationally.

Therefore, the establishment of the Fort
Ross-Seaview viticultural area will not
affect use of the names ‘“Fort Ross,” “Ft.
Ross,” and “Seaview” on wine labels of
domestic and foreign producers.

Accordingly, under the authority of
the Federal Alcohol Administration Act
and part 4 of the TTB regulations, TTB
establishes the 27,500-acre ‘“‘Fort Ross-
Seaview” viticultural area in Sonoma
County, California, effective 30 days
from the publication date of this
document.

Boundary Description

See the narrative boundary
description of the viticultural area in the
regulatory text published at the end of
this document. In this final rule, TTB
altered some of the language in the
written boundary description provided
in the petition and published as part of
Notice No. 34. TTB made these
alterations in the written boundary
description language for clarity and to
conform the written boundary
description to the boundary of the
proposed viticultural area as marked on
the USGS maps submitted with the
petition.

Maps
The maps for determining the

boundary of the viticultural area are
listed below in the regulatory text.

Impact on Current Wine Labels

Part 4 of the TTB regulations prohibits
any label reference on a wine that
indicates or implies an origin other than
the wine’s true place of origin. With the
establishment of this viticultural area
and its inclusion in part 9 of the TTB
regulations, “Fort Ross-Seaview’ and
“Ft. Ross-Seaview” are recognized
under 27 CFR 4.39(i)(3) as terms of
viticultural significance. The text of the
new regulation clarifies this point.

Once this final rule becomes effective,
wine bottlers using ‘“Fort Ross-Seaview”
or “Ft. Ross-Seaview” in a brand name,
including a trademark or in another
label reference as to the origin of the
wine, will have to ensure that the
product is eligible to use “‘Fort Ross-
Seaview” or “Ft. Ross-Seaview’ as an
appellation of origin. The establishment
of the Fort Ross-Seaview viticultural
area will not affect any existing
viticultural area, and any bottlers using
Sonoma Coast or North Coast as an
appellation of origin or in a brand name
for wines made from grapes grown
within the Fort Ross-Seaview
viticultural area will not be affected by
the establishment of this new
viticultural area.

For a wine to be labeled with a
viticultural area name or with a brand
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name that includes a viticultural area
name or other term identified as being
viticulturally significant in part 9 of the
TTB regulations, at least 85 percent of
the wine must be derived from grapes
grown within the area represented by
that name or other term, and the wine
must meet the other conditions listed in
27 CFR 4.25(e)(3). If the wine is not
eligible for labeling with the viticultural
area name or other viticulturally
significant term and that name or term
appears in the brand name, then the
label is not in compliance and the
bottler must change the brand name and
obtain approval of a new label.
Similarly, if the viticultural area name
or other viticulturally significant term
appears in another reference on the
label in a misleading manner, the bottler
would have to obtain approval of a new
label.

Different rules apply if a wine has a
brand name containing a viticultural
area name or other term of viticultural
significance that was used as a brand
name on a label approved before July 7,
1986. See 27 CFR 4.39(i)(2) for details.

Regulatory Flexibility Act

TTB certifies that this regulation will
not have a significant economic impact
on a substantial number of small
entities. This regulation imposes no new
reporting, recordkeeping, or other
administrative requirement. Any benefit
derived from the use of a viticultural
area name is the result of a proprietor’s
efforts and consumer acceptance of
wines from that area. Therefore, no
regulatory flexibility analysis is
required.

Executive Order 12866

This rule is not a significant
regulatory action as defined by
Executive Order 12866. Therefore, it
requires no regulatory assessment.

Drafting Information

Elisabeth C. Kann of the Regulations
and Rulings Division drafted this notice.

List of Subjects in 27 CFR Part 9
Wine.
The Regulatory Amendment

For the reasons discussed in the
preamble, 27 CFR, chapter I, part 9, is
amended as follows:

PART 9—AMERICAN VITICULTURAL
AREAS

m 1. The authority citation for part 9
continues to read as follows:

Authority: 27 U.S.C. 205.

Subpart C—Approved American
Viticultural Areas

m 2. Subpart C is amended by adding
§9.221 to read as follows:

§9.221 Fort Ross-Seaview.

(a) Name. The name of the viticultural
area described in this section is “Fort
Ross-Seaview”. For purposes of part 4 of
this chapter, “Fort Ross-Seaview” and
“Ft. Ross-Seaview”” are terms of
viticultural significance.

(b) Approved maps. The five United
States Geological Survey 1:24,000 scale
topographic maps used to determine the
boundary of the Fort Ross-Seaview
viticultural area are titled—

(1) Arched Rock, California-Sonoma
Co., 1977 edition;

(2) Fort Ross, California-Sonoma Co.,
1978 edition;

(3) Plantation, California-Sonoma Co.,
1977 edition;

(4) Annapolis, California-Sonoma Co.,
1977 edition; and

(5) Tombs Creek, California-Sonoma
Co., 1978 edition.

(c) Boundary. The Fort Ross-Seaview
viticultural area is located in Sonoma
County, California. The area’s boundary
is defined as follows:

(1) The beginning point is on the
Arched Rock map at the intersection of
the 920-foot elevation line and Meyers
Grade Road, T8N, R12W. From the
beginning point, proceed northwest on
Meyers Grade Road approximately 4.3
miles, on to the Fort Ross map, to the
intersection of Meyers Grade Road with
Seaview and Fort Ross Roads, T8N,
R12W; then

(2) Proceed northwest on Seaview
Road approximately 6.4 miles, on to the
Plantation map, to the intersection of
Seaview Road with Kruse Ranch and
Hauser Bridge Roads in the southeast
corner of section 28, T9N, R13W; then

(3) Proceed west on Kruse Ranch
Road approximately 0.2 mile to the
intersection of Kruse Ranch Road with
the 920-foot elevation line, T9N, R13W;
then

(4) Proceed generally north then east
along the 920-foot elevation line
approximately 2.2 miles to the
intersection of the elevation line with
Hauser Bridge Road, section 27, TN,
R13W; then

(5) Proceed east on Hauser Bridge
Road approximately 1.5 miles to the
intersection of Hauser Bridge Road with
the 920-foot elevation line, section 23,
T9N, R13W; then

(6) Proceed generally northwest then
east along the 920-foot elevation line, on
to the Annapolis map, approximately
7.8 miles to the intersection of the
elevation line with an unnamed,

unimproved road that forks to the south
from Tin Barn Road, section 8, T9N,
R13W; then

(7) Proceed east then north along the
unnamed, unimproved road to the
intersection of that road with Tin Barn
Road, section 8, T9N, R13W; then

(8) Proceed east in a straight line
approximately 1.55 miles to Haupt
Creek, section 10, T9N, R13W; then

(9) Proceed generally southeast along
Haupt Creek approximately 1.2 miles to
the western boundary of section 11,
T9N, R13W; then

(10) Proceed straight north along the
western boundary of section 11
approximately 0.9 mile to the northwest
corner of section 11 (near Buck Spring),
T9N, R13W; then

(11) Proceed straight east along the
northern boundary of section 11 and
then along the northern boundary of
section 12 approximately 1.1 miles to
the intersection of the section 12
northern boundary with an unnamed,
unimproved road along Skyline Ridge,
section 12, T9N, R13W;

(12) Proceed generally southeast along
the unnamed, unimproved road, on to
the Tombs Creek map, approximately
1.3 miles to the intersection of that road
with the 1,200-foot elevation line,
section 13, T9N, R13W; then

(13) Proceed generally southeast along
the 1,200-foot elevation line
approximately 0.6 mile to the
intersection of that elevation line with
Allen Creek, section 18, T9N, R12W;
then

(14) Proceed generally north along
Allen Creek approximately 0.2 mile to
the intersection of Allen Creek with the
920-foot elevation line, section 18, T9N,
R12W; then

(15) Proceed generally east and then
southeast along the meandering 920-foot
elevation line, on to the Fort Ross map,
to the intersection of that elevation line
with Jim Creek, section 21, T9N, R12W;
then

(16) Proceed generally southeast along
Jim Creek approximately 0.7 mile to the
northern boundary of section 27, T9N,
R12W; then

(17) Proceed east along the northern
boundary of section 27, T9N, R12W, to
the northeast corner of section 27; then

(18) Proceed south along the eastern
boundaries of sections 27 and 34, T9N,
R12W, and continue south along the
eastern boundaries of sections 3, 10, 15,
and 22, T8N, R12W, to Fort Ross Road;
then

(19) Proceed east along Fort Ross
Road to the intersection of Fort Ross
Road with the Middle Branch of Russian
Gulch Creek, and then proceed south
along that creek for approximately 1.2
miles to the intersection of that creek
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with the 920-foot elevation line, section
26, T8N, R12W; then

(20) Proceed generally south along the
meandering 920-foot elevation line
approximately 8.1 miles, passing back
and forth on the Fort Ross and Arched
Rock maps as the 920-foot elevation line
meanders north then south around the
West Branch of Russian Gulch,
returning to the beginning point, T8N,
R12W.

Signed: October 4, 2011.
John J. Manfreda,
Administrator.

Approved: October 20, 2011.
Timothy E. Skud,
Deputy Assistant Secretary, Tax, Trade, and
Tariff Policy.
[FR Doc. 2011-32016 Filed 12—13-11; 8:45 am]
BILLING CODE 4810-31-P

DEPARTMENT OF THE TREASURY

Alcohol and Tobacco Tax and Trade
Bureau
27 CFR Part 9

[Docket No. TTB-2011-0005; T.D. TTB-99;
Ref: Notice No. 118]

RIN 1513-AB80
Establishment of the Naches Heights
Viticultural Area

AGENCY: Alcohol and Tobacco Tax and
Trade Bureau, Treasury.
ACTION: Final rule; Treasury Decision.

SUMMARY: This final rule establishes the
13,254-acre “Naches Heights”
viticultural area in Yakima County,
Washington. TTB designates viticultural
areas to allow vintners to better describe
the origin of their wines and to allow
consumers to better identify wines they
may purchase.

DATES: Effective Date: January 13, 2012.
FOR FURTHER INFORMATION CONTACT:
Karen A. Thornton, Regulations and
Rulings Division, Alcohol and Tobacco
Tax and Trade Bureau, 1310 G Street
NW., Washington, DC 20220; telephone
(202) 453-1039, ext. 175.
SUPPLEMENTARY INFORMATION:

Background on Viticultural Areas

TTB Authority

Section 105(e) of the Federal Alcohol
Administration Act (FAA Act), 27
U.S.C. 205(e), authorizes the Secretary
of the Treasury to prescribe regulations
for the labeling of wine, distilled spirits,
and malt beverages. The FAA Act
requires that these regulations should,
among other things, prohibit consumer
deception and the use of misleading

statements on labels, and ensure that
labels provide the consumer with
adequate information as to the identity
and quality of the product. The Alcohol
and Tobacco Tax and Trade Bureau
(TTB) administers the regulations
promulgated under the FAA Act.

Part 4 of the TTB regulations (27 CFR
part 4) allows the establishment of
definitive viticultural areas and the use
of their names as appellations of origin
on wine labels and in wine
advertisements. Part 9 of the TTB
regulations (27 CFR part 9) sets forth
standards for the preparation and
submission of petitions for the
establishment or modification of
American viticultural areas and lists the
approved American viticultural areas.
Definition

Section 4.25(e)(1)(i) of the TTB
regulations (27 CFR 4.25(e)(1)(i)) defines
a viticultural area for American wine as
a delimited grape-growing region having
distinguishing features as described in
part 9 of the regulations and a name and
delineated boundary as established in
part 9 of the regulations. These
designations allow vintners and
consumers to attribute a given quality,
reputation, or other characteristic of a
wine made from grapes grown in an area
to its geographic origin. The
establishment of viticultural areas
allows vintners to describe more
accurately the origin of their wines to
consumers and helps consumers to
identify wines they may purchase.
Establishment of a viticultural area is
neither an approval nor an endorsement
by TTB of the wine produced in that
area.

Requirements

Section 4.25(e)(2) of the TTB
regulations outlines the procedure for
proposing an American viticultural area
and provides that any interested party
may petition TTB to establish a grape-
growing region as a viticultural area.
Section 9.12 (27 CFR 9.12) of the TTB
regulations prescribes standards for
petitions for the establishment or
modification of American viticultural
areas. Such petitions must include the
following:

o Evidence that the area within the
proposed viticultural area boundary is
nationally or locally known by the
viticultural area name specified in the
petition;

¢ An explanation of the basis for
defining the boundary of the proposed
viticultural area;

e A narrative description of the
features of the proposed viticultural area
that affect viticulture, such as climate,
geology, soils, physical features, and

elevation, that make it distinctive and
distinguish it from adjacent areas
outside the proposed viticultural area
boundary;

e A copy of the appropriate United
States Geological Survey (USGS) map(s)
showing the location of the proposed
viticultural area, with the boundary of
the proposed viticultural area clearly
drawn thereon; and

e A detailed narrative description of
the proposed viticultural area boundary
based on USGS map markings.

Petition for the Naches Heights
Viticultural Area

TTB received a petition from R. Paul
Beveridge, owner of Wilridge Winery
and Vineyard, to establish the “Naches
Heights” American viticultural area in
the State of Washington. The proposed
Naches Heights viticultural area is
located entirely within the larger
Columbia Valley viticultural area (27
CFR 9.74) of Washington and Oregon.
The city of Yakima lies to the southeast
of the proposed viticultural area in a
valley at lower elevations.

According to the petition, the
proposed Naches Heights viticultural
area encompasses 13,254 acres and
contains 105 acres of commercial
vineyards either producing or expecting
to produce wine grapes in the
foreseeable future.

Name Evidence

The “Naches Heights” name applies
to an elevated plateau area in Yakima
County, Washington, according to the
petition and USGS maps. The USGS
topographical maps of Naches, Selah,
Yakima West, and Wiley City are used
in the written boundary description in
the petition to define the boundary of
the proposed viticultural area. The area
between the Naches River and Cowiche
Creek is identified as “Naches Heights”
on the USGS maps as well as on a
public lands map (Yakima Public Lands
Quadrangle map, 2001, Washington
State Department of Natural Resources),
according to the petition.

TTB notes that a search of the USGS
Geographical Names Information
System (GNIS) describes Naches Heights
as a summit in Yakima County,
Washington. Also, a general Internet
search for “Naches Heights” produced
many hits relating to the geographical
region in which the proposed
viticultural area falls.

The petition provided evidence of
local usage of the name “Naches
Heights,” including listings for the
“Naches Heights Community Center”
and the “Little Store on Naches
Heights” in The DexOnline.com, Qwest,
2008 Yakima Valley telephone
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directory. The petition also included
multiple articles from the Yakima
Herald-Republic referring to ‘““Naches
Heights,” including an October 22,
2008, obituary of Albert Robert
Couchman, who had worked in
orchards in Naches Heights; an October
24, 2008, article about a cross-country
competition entitled ‘“Local Report:
GNAC’s best heading to Naches
Heights”’; and an October 26, 2008,
article entitled “Naches Heights: Senior
Marcie Mullen turned in Central
Washington University’s top
performance in Saturday’s GNAC cross
country championship * * *.” In
addition, the petition included a 1990
Cowiche Canyon brochure issued by the
Bureau of Land Management’s Spokane
District that contained a drawing
showing the Naches Heights
geographical area, with Cowiche
Canyon to the immediate west at lower
elevations.

Boundary Evidence

According to USGS maps submitted
with the petition, the Naches Heights
plateau landform is surrounded by
lower elevation valleys and the lower
Tieton River to the west, the Naches
River to the north and east, and
Cowiche Creek to the south and west.
The man-made Congdon (Schuler) Canal
is located along a portion of the
proposed eastern boundary line, closely
following the 1,300-foot elevation line.
TTB notes that these landforms are
distinguishable on both the aerial
photographs and the USGS maps
submitted with the petition.

Comparison of the Proposed Naches
Heights Viticultural Area to the Existing
Columbia Valley Viticultural Area

The proposed Naches Heights
viticultural area lies entirely within, and
is 0.001 percent the size of, the
Columbia Valley viticultural area. The
11.6 million acre Columbia Valley
viticultural area was established by T.D.
ATF-190, published in the Federal
Register (49 FR 44895) on November 13,
1984. It was described as a large,
treeless basin surrounding the Yakima,
Snake, and Columbia Rivers in portions
of Washington and Oregon. The
topography of the Columbia Valley
viticultural area was described as a
rolling terrain, cut by rivers and broken
by long, sloping, basaltic, east-west
uplifts. In addition, T.D. ATF-190
stated that the Columbia Valley
viticultural area is dominated by major
rivers and has a long, dry growing
season. The Naches Heights petition
notes that the ancient Missoula Floods
carved much of the basin geography
within the Columbia Valley AVA.

The proposed viticultural area is a
single, elevated Tieton andesite plateau
landform that ends in andesite cliffs that
descend into the valleys surrounding
the plateau. Although this landform
generally shares a similar climate, it is
geographically and geologically
distinguishable from the surrounding
portions of the Columbia Valley
viticultural area, according to the
petition. The relatively flat terrain of the
plateau gently increases in elevation
over the 11 miles from southeast to
northwest, as shown on the USGS maps,
and the entire plateau is elevated over
the surrounding valleys. Unlike the rest
of the Columbia Valley, no major rivers
cross the plateau landscape, although
the proposed viticultural area contains
several intermittent streams and small
ponds.

Distinguishing Features

The petition states that geology,
geography, and soils distinguish the
proposed viticultural area from the
surrounding areas.

Geology

The petition states that approximately
one million years ago, the termination of
andesite flow from the Cascade
Mountains down the valley of the
Tieton River formed the Naches Heights
plateau. The proposed Naches Heights
viticultural area is located on, and
encompasses, a geological formation of
Tieton andesite, a volcanic rock.

According to the petition, in contrast
to the Naches Heights plateau, there are
alluvial deposits, including those that
are terraced and older, to the north, east,
and south of the proposed viticultural
area. To the west of the area are alluvial
deposits and Grande Ronde Basalt,
Ringold Formation gravels, the
Ellensburg Formation, and the Cascade
Mountains.

Geography

The petition states that the proposed
Naches Heights viticultural area is a
plateau that terminates in cliffs of
andesite to the north, east, and south.
The andesite cliffs distinguish the
proposed viticultural area from the
Naches River Valley, the Cowiche Creek
Valley, and the nearby Yakima River
Valley. The USGS maps show that the
Naches Heights plateau is elevated in
comparison to the surrounding river and
creek valleys. Aerial photos submitted
with the petition also show the Naches
Heights plateau landform and the cliffs
that surround it in contrast with the
surrounding lower elevation valleys.

On the far west side of the proposed
viticultural area, the andesite cliffs are
subsumed by the foothills of the

Cascade Mountains, according to the
petition and the USGS maps. Although
not distinguished by steep cliffs, the
proposed western boundary line marks
the end of andesite rocks and the
beginning of the Cascade Mountains
foothills, as shown in an aerial photo
submitted with the petition. Elevations
gradually rise heading west and
northwest of the Naches Heights into
the Cascade Mountains and the 3,578-
foot Bethel Ridge. The high
mountainous elevations to the west
create a rain shadow effect that protects
the Naches Heights plateau from Pacific
winter storms.

Elevations on the Naches Heights and
along the Tieton andesite cliffs also
distinguish the plateau from the
surrounding regions, according the
petition. The lowest elevations of the
proposed viticultural area are
approximately 1,200 feet, which is at
the tip of the andesite flow at the far
eastern edge of the proposed viticultural
area. From this point, the cliffs rise to
1,400 feet, according to the USGS maps.
The highest elevation of the plateau,
located near the far western end of the
proposed viticultural area, is
approximately 2,100 feet, at which point
the cliffs drop immediately to 1,600 feet.
The Yakima City Hall lies to the
southeast of the proposed viticultural
area at 1,061 feet, a significantly lower
elevation than that of the Naches
Heights. As explained in the petition,
cold air drains off the plateau and into
the surrounding valleys, thereby
reducing potential frost damage and
winterkill to vineyards on the Naches
Heights.

Soils

After the volcanic flow of andesite
cooled and hardened to form the Naches
Heights plateau, pockets of loess, or
wind-blown soil, were deposited on the
plateau, according to the petition. After
a period of about 1 million years marked
by winds and volcanic eruptions in the
Cascades, deep beds of unique soils
formed in the loess pockets on the
plateau. The predominant soils on the
plateau are Tieton loam and Ritzville
silt loam (U.S. Department of
Agriculture, National Resource
Conservation Service, Web Soil Survey
at http://websoilsurvey.nrcs.usda.gov/).
According to the petition, the only
major difference between Tieton loam
and Ritzville silt loam is that the latter
formed in deeper pockets of loess, thus
creating a very consistent soil type
throughout the proposed viticultural
area.

The Naches Heights plateau landform,
according to the NRCS web soil survey,
has generally deep loess soils with


http://websoilsurvey.nrcs.usda.gov/

77698

Federal Register/Vol. 76, No. 240/ Wednesday, December 14, 2011/Rules and Regulations

adequate drainage and deep rooting
depths conducive to successful
viticulture. Further, the grape vine roots
are not prone to freezing, or winterkill,
in the deep plateau soils.

Unlike the plateau, much of the
greater Columbia Valley region that
surrounds the Naches Heights was
covered by alluvial material deposited
by the ancient Missoula Floods,
according to the petition. Hence, the
proposed viticultural area is surrounded
mainly by gravelly alluvial soils readily
distinguishable from the Tieton loam
and Ritzville silt loam of Naches
Heights. Harwood loam, a transitional
soil formed in both loess and alluvium,
is located in small areas of the southern
portion of the Naches Heights that is
outside the boundary line of the
proposed viticultural area.

Rocks, cobbles, and shallow rooting
depths are characteristics of the lower
elevation valley region that surrounds
the Naches Heights plateau, according
to the NRCS data. In the valley region,
the cold air from the surrounding
mountain elevations drains onto the
valley floor and ponds to create
stagnant, cold air environments that
make vine growth difficult during some
seasons, the petition explains. Unlike
the Naches Heights soils, the valley and
floodplain soils, including the Weirman,
Wenas, and Kittitas series, are subject to
seasonal flooding and a water table
close to the surface of the soil, according
to NRCS data. In addition, the valley
vines have shallow rooting depths that
can reach the water table and be frozen
during extreme cold weather. Further,
seasonal flooding can affect some
portions of the surrounding valley area.

Notice of Proposed Rulemaking and
Comments Received

TTB published Notice No. 118
regarding the proposed Naches Heights
viticultural area in the Federal Register
(76 FR 30060) on May 24, 2011. In that
notice, TTB requested comments from
all interested persons by July 25, 2011.
TTB solicited comments on the
accuracy of the name, boundary, and
other required information submitted in
support of the petition. TTB expressed
particular interest in whether the
geographical features of the proposed
viticultural area are so distinguishable
from the surrounding Columbia Valley
viticultural area that the proposed
Naches Heights viticultural area should
no longer be a part of the Columbia
Valley viticultural area. TTB also sought
information on the impact of the
establishment of the proposed Naches
Heights viticultural area on wine labels
that include the words “Naches
Heights,” and whether there would be a

conflict between the proposed
viticulturally significant terms and
currently used brand names.

TTB received no comments in
response to Notice No. 118.

TTB Finding

After careful review of the petition,
and after receiving no contrary evidence
during the comment period, TTB finds
that the evidence provided by the
petitioner supports the establishment of
the proposed Naches Heights
viticultural area within the Columbia
Valley viticultural area as proposed in
Notice No. 118. Accordingly, under the
authority of the Federal Alcohol
Administration Act and part 4 of TTB’s
regulations, TTB establishes the
“Naches Heights” viticultural area in
Yakima County, Washington, effective
30 days from the publication date of this
document.

Boundary Description

See the narrative boundary
description of the viticultural area in the
regulatory text published at the end of
this notice. In this final rule, TTB
altered some of the language in the
written boundary description provided
in the petition and published as part of
Notice No. 118. TTB made these
alterations in the written boundary
description language for clarity and to
conform the written boundary
description to the boundary of the
proposed viticultural area as marked on
the USGS maps submitted with the
petition.

Maps
The maps for determining the

boundary areas of the viticultural area
are listed below in the regulatory text.

Impact on Current Wine Labels

Part 4 of the TTB regulations prohibits
any label reference on a wine that
indicates or implies an origin other than
the wine’s true place of origin. With the
establishment of this viticultural area,
its name, ‘“Naches Heights,” is
recognized as a name of viticultural
significance under 27 CFR 4.39(i)(3).
The text of the regulation clarifies this
point. Once this final rule becomes
effective, wine bottlers using “Naches
Heights” in a brand name, including a
trademark, or in another label reference
as to the origin of the wine, will have
to ensure that the product is eligible to
use the viticultural area’s name as an
appellation of origin.

On the other hand, TTB finds that no
single part of the proposed viticultural
area name standing alone, such as
“Naches,” has viticultural significance.
Accordingly, the regulatory text set forth

in this document specifies only the full
“Naches Heights”” name as a term of
viticultural significance for purposes of
part 4 of the TTB regulations. The
establishment of the Naches Heights
viticultural area will not affect any
existing viticultural area, and any
bottlers using Columbia Valley as an
appellation of origin or in a brand name
for wines made from grapes grown
within the Naches Heights viticultural
area will not be affected by the
establishment of this new viticultural
area. The establishment of the Naches
Heights viticultural area will allow
vintners to use both “Naches Heights”
and “Columbia Valley” as appellations
of origin for wines made from grapes
grown within the Naches Heights
viticultural area.

For a wine to be labeled with a
viticultural area name or with a brand
name that includes a viticultural area
name or other term identified as being
viticulturally significant in part 9 of the
TTB regulations, at least 85 percent of
the wine must be derived from grapes
grown within the area represented by
that name or other term, and the wine
must meet the other conditions listed in
27 CFR 4.25(e)(3). If the wine is not
eligible for labeling with the viticultural
area name or other viticulturally
significant term and that name or term
appears in the brand name, then the
label is not in compliance and the
bottler must change the brand name and
obtain approval of a new label.
Similarly, if the viticultural area name
or other term of viticultural significance
appears in another reference on the
label in a misleading manner, the bottler
would have to obtain approval of a new
label.

Different rules apply if a wine has a
brand name containing a viticultural
area name or other term of viticultural
significance that was used as a brand
name on a label approved before July 7,
1986. See 27 CFR 4.39(i)(2) for details.

Regulatory Flexibility Act

TTB certifies that this regulation will
not have a significant economic impact
on a substantial number of small
entities. The regulation imposes no new
reporting, recordkeeping, or other
administrative requirement. Any benefit
derived from the use of a viticultural
area name would be the result of a
proprietor’s efforts and consumer
acceptance of wines from that area.
Therefore, no regulatory flexibility
analysis is required.

Executive Order 12866

This final rule is not a significant
regulatory action as defined by
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Executive Order 12866. Therefore, it
requires no regulatory assessment.

Drafting Information

Karen A. Thornton of the Regulations
and Rulings Division drafted this final
rule.

List of Subjects in 27 CFR Part 9
Wine.

The Regulatory Amendment

For the reasons discussed in the
preamble, TTB amends title 27, chapter
I, part 9, Code of Federal Regulations, as
follows:

PART 9—AMERICAN VITICULTURAL
AREAS

m 1. The authority citation for part 9
continues to read as follows:

Authority: 27 U.S.C. 205.

m 2. Subpart C is amended by adding
§9.222 to read as follows:

Subpart C—Approved American
Viticultural Areas

§9.222 Naches Heights.

(a) Name. The name of the viticultural
area described in this section is “Naches
Heights”. For purposes of part 4 of this
chapter, “Naches Heights” is a term of
viticultural significance.

(b) Approved maps. The five United
States Geological Survey 1:24,000 scale
topographic maps used to determine the
boundary of the Naches Heights
viticultural area are titled:

(1) Selah, Wash., 1958, photorevised
1985;

(2) Yakima West, Wash., 1958,
photorevised 1985;

(3) Wiley City, Wash., 1958,
photorevised 1985;

(4) Naches, Wash., 1958, photorevised
1978; and

(5) Tieton, Wash., 1971,
photoinspected 1981.

(c) Boundary. The Naches Heights
viticultural area is located in Yakima
County, Washington. The boundary of
the Naches Heights viticultural area is
as described below:

(1) The beginning point is on the
Selah map at the intersection of the
Burlington Northern single-track rail
line and the Congdon (Schuler) Canal,
section 9, T13N/R18E. From the
beginning point, proceed south-
southwesterly along the single rail line,
onto the Yakima West map,
approximately 0.35 mile to the first
intersection of the rail line with an
unnamed creek, locally known as
Cowiche Creek, section 9, T13N/R18E;
then

(2) Proceed upstream (westerly) along
Cowiche Creek, onto the Wiley City map

and then onto the Naches map,
approximately 6.25 miles to the
confluence of the North and South
Forks of Cowiche Creek, south of
Mahoney Road, section 3, T13N/R17E;
then

(3) Proceed upstream (northwesterly)
along the North Fork of Cowiche Creek
approximately 1.6 miles to the
intersection of the North Fork with
Livengood Road, section 34, T14N/
R17E; then

(4) Proceed north and northwest on
Livengood Road approximately 1.12
miles until the road turns west and joins
Forney Road, and continue
approximately 1.02 miles along Forney
Road to the intersection of Forney Road
with the North Fork of Cowiche Creek,
section 28 northwest corner, T14N/
R17E; then

(5) Proceed upstream (northwesterly)
along the North Fork of Cowiche Creek
approximately 1.8 miles to the
intersection of the North Fork with the
section 17 west boundary line, T14N/
R17E; then

(6) Proceed straight north along the
section 17 west boundary line to its
intersection with Cox Road, and then
continue north along Cox Road to the
intersection of Cox Road with
Rosenkranz Road, section 17 northwest
corner, T14N/R17E; then

(7) Proceed west on Rosenkranz Road,
onto the Tieton map, approximately 0.6
mile to the intersection of Rosenkranz
Road with North Tieton Road, section 7
south boundary line, T14N/R17E; then

(8) Proceed north on North Tieton
Road approximately 0.5 mile to the
intersection of North Tieton Road with
Dilley Road, section 7, T14N/R17E; then

(9) Proceed west on Dilley Road
approximately 0.5 mile to the
intersection of Dilley Road with
Franklin Road, section 7 west boundary
line and the R16E and R17E common
line, T14N; then

(10) Proceed north on Franklin Road
approximately 0.8 mile to the
intersection of Franklin Road with
Schenk Road and the section 6 west
boundary line, T14N/R16E; then

(11) Proceed west on Schenk Road
approximately 0.55 mile to the
intersection of Schenk Road with
Section 1 Road, section 1, T14N/R16E;
then

(12) Proceed straight north from the
intersection of Schenk Road and Section
1 Road approximately 2.2 miles to the
1,600-foot elevation line, section 36,
T15N/R16E; then

(13) Proceed easterly and then
southeasterly along the 1,600-foot
elevation line, onto the Naches map,
approximately 7.5 miles to the
intersection of the 1,600-foot elevation

line with the section 26 north boundary
line, T14N/R17E; then

(14) Proceed straight east along the
section 26 north boundary line
approximately 0.25 mile to the
intersection of the section 26 north
boundary line with the 1,400-foot
elevation line, T14N/R17E; then

(15) Proceed southeasterly along the
1,400-foot elevation line approximately
2.5 miles to the intersection of the
1,400-foot elevation line with Young
Grade Road, section 31, T14N/R18E;
then

(16) Proceed east in a straight line
approximately 0.15 mile to the Congdon
(Schuler) Canal, which closely parallels
the 1,300-foot elevation line, section 31,
T14N/R18E; and then

(17) Proceed southeasterly along the
Congdon (Schuler) Canal, onto the Selah
map, approximately 3.25 miles,
returning to the beginning point, section
9, T13N/R18E.

Signed: September 28, 2011.
John J. Manfreda,
Administrator.

Approved: October 20, 2011.
Timothy E. Skud,
Deputy Assistant Secretary, Tax, Trade, and
Tariff Policy.
[FR Doc. 2011-32017 Filed 12-13-11; 8:45 am]
BILLING CODE 4810-31-P

NATIONAL LABOR RELATIONS
BOARD

29 CFR Part 102

Special Procedural Rules Governing
Periods When the National Labor
Relations Board Lacks a Quorum of
Members

AGENCY: National Labor Relations
Board.

ACTION: Final rule.

SUMMARY: The National Labor Relations
Board is revising its rules governing the
consideration of certain pleadings that
ordinarily require action by a quorum of
at least three Board Members. The
revisions are being adopted to facilitate,
insofar as it is possible, the normal
functioning of the Agency during
periods when the number of Board
members falls below three, the number
required to establish a quorum of the
Board. The effect of the revisions is to
provide the public with avenues for
resolving certain issues, while deferring
full review by the Board until a quorum
has been restored.

DATES: Effective December 14, 2011.

FOR FURTHER INFORMATION CONTACT:
Lester A. Heltzer, Executive Secretary,
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National Labor Relations Board, 1099
14th Street NW., Room 11600,
Washington, DC 20570. Telephone (202)
273-1067 (this is not a toll-free
number), 1-(866) 315-6572 (TTY/TDD).

SUPPLEMENTARY INFORMATION: The
National Labor Relations Board is
revising its rules governing the
consideration of certain pleadings that
ordinarily require action by a quorum of
at least three Board Members. The
revisions are being adopted to facilitate,
insofar as it is possible, the normal
functioning of the Agency during
periods when the number of Board
members falls below three, the number
required to establish a quorum of the
Board. See 29 U.S.C. 153(b); New
Process Steel v. NLRB, —U.S.—, 130
S.Ct. 2635 (2010). No Notice of
Proposed Rulemaking (NPRM) is
required with respect to this rules
revision, as it falls under the
Administrative Procedure Act’s
exception to the NPRM requirement for
regulatory actions involving agency
organization, procedure, or practice. See
5 U.S.C. 553.

At present, the rules of the National
Labor Relations Board (NLRB) provide
only for the adjudication of cases and
the issuance of decisions by the Board
when it is composed of three or more
members, which constitutes the
Congressionally-designated quorum of
the Board. In New Process Steel v.
NLRB, supra, 130 S. Ct. 2635, the
Supreme Court held that Congress
empowered the Board to delegate its
powers to no fewer than three members,
and that, to maintain a valid quorum, a
membership of three must be
maintained. Id. at 2640. It can be
anticipated that, from time to time, the
number of individuals appointed by the
President and confirmed by Congress to
serve as members of the National Labor
Relations Board may fall below three.
Thus, the Board has determined that the
purposes of the National Labor
Relations Act will best be served, and
the Board’s Congressional mandate will
best be carried out, if its rules were
revised to refer, under those
circumstances only, certain motions and
appeals to other offices of the Board,
while preserving for the parties the right
to ultimate review by the Board when a
quorum is restored. In this regard, the
Board has identified certain classes of
disputes that are amendable to
processing through other Board offices;
i.e., Motions for Summary Judgment,
Motions for Default Judgment, Motions
for Dismissal of Complaints, and
requests for permission to file special
appeals will be referred to the Chief
Administrative Law Judge for ruling,

and administrative and procedural
motions will be referred to the
Executive Secretary for ruling. In all
cases of such referrals, parties will
retain the right to full Board review by
filing a request for review or exceptions
to the ruling at the appropriate time.
Normal time limits for filing will apply,
and the case will be considered on its
merits by the Board upon restoration of
a quorum.

It is anticipated that these changes in
the rules will serve the interest of the
public and the parties in the speedy
resolution of disputes, where that
resolution is possible, as well as in the
litigation of cases before administrative
law judges with as few disruptions as
possible. In addition, the Board
anticipates that, as in some cases the
parties will determine that no exception
is warranted, these revisions may serve
to reduce the backlog of cases that the
Board will face when a quorum is
restored.

Executive Order 12866

The regulatory review provisions of
Executive Order 12866 do not apply to
independent regulatory agencies.
However, even if they did, the proposed
changes in the Board’s rules would not
be classified as ““significant rules” under
Section 6 of Executive Order 12866,
because they will not result in (1) an
annual effect on the economy of $100
million or more; (2) a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; or (3) significant
adverse effects on competition,
employment, investment, productivity,
innovation, or on the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or foreign markets.
Accordingly, no regulatory impact
assessment is required.

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Regulatory Flexibility Act

Because no notice of proposed
rulemaking is required for procedural
rules, the requirements of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) pertaining to regulatory

flexibility analysis do not apply to these
rules. However, even if the Regulatory
Flexibility Act were to apply, the NLRB
certifies that these rules will not have a
significant economic impact on a
substantial number of small business
entities as they merely provide parties
with avenues for expeditiously pursuing
and defending claims before the Board
under certain narrow circumstances.

Paperwork Reduction Act

These rules are not subject to Section
3504(h) of the Paperwork Reduction Act
(44 U.S.C. 3501) since they do not
contain any new information collection
requirements.

Small Business Regulatory Enforcement
Fairness Act

Because these rules relate to Agency
procedure and practice and merely
modify the Agency’s internal processing
of certain motions in narrow
circumstances, the Board has
determined that the Congressional
review provisions of the Small Business
Regulatory Enforcement Fairness Act (5
U.S.C. 801) do not apply.

List of Subjects in 29 CFR Part 102

Administrative practice and
procedure; Labor-management relations.

To provide for the normal operation
of the Board during periods when the
number of Board members is
insufficient to constitute a quorum, the
Board amends 29 CFR part 102 as
follows:

PART 102—RULES AND
REGULATIONS, SERIES 8

m 1. The authority citation for 29 CFR
part 102 continues to read as follows:

Authority: Section 6, National Labor
Relations Act, as amended (29 U.S.C. 151,
156). Section 102.117 also issued under
Section 552(a)(4)(A) of the Freedom of
Information Act, as amended (5 U.S.C.
552(a)(4)(A)). Sections 102.143 through
102.155 also issued under Section 504(c)(1)
of the Equal Access to Justice Act, as
amended (5 U.S.C. 504(c)(1)).

m 2. Add subpart X to read as follows:

Subpart X—Special Procedures When the
Board Lacks a Quorum

Sec.

102.178 Normal operations should
continue.

102.179 Motions for default judgment,
summary judgment, or dismissal referred
to Chief Administrative Law Judge.

102.180 Requests for special permission to
appeal referred to Chief Administrative
Law Judge.

102.181 Administrative and procedural
requests referred to Executive Secretary.
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Subpart X—Special Procedures When
the Board Lacks a Quorum

§102.178 Normal operations should
continue.

The policy of the National Labor
Relations Board is that during any
period when the Board lacks a quorum
normal Agency operations should
continue to the greatest extent permitted
by law.

§102.179 Motions for default judgment,
summary judgment, or dismissal referred to
Chief Administrative Law Judge.

During any period when the Board
lacks a quorum, all motions for default
judgment, summary judgment, or
dismissal filed or pending pursuant to
§102.50 of this part shall be referred to
the Chief Administrative Law Judge in
Washington, DC, for ruling. Such
rulings by the Chief Administrative Law
Judge, and orders in connection
therewith, shall not be appealed directly
to the Board, but shall be considered by
the Board in reviewing the record if
exception to the ruling or order is
included in the statement of exceptions
filed with the Board pursuant to
§102.46 of this part.

§102.180 Requests for special permission
to appeal referred to Chief Administrative
Law Judge.

During any period when the Board
lacks a quorum, any request for special
permission to appeal filed or pending
pursuant to § 102.26 of this part shall be
referred to the Chief Administrative Law
Judge in Washington, DG, for ruling.
Such rulings by the Chief
Administrative Law Judge, and orders in
connection therewith, shall not be
appealed directly to the Board, but shall
be considered by the Board in reviewing
the record if exception to the ruling or
order is included in the statement of
exceptions filed with the Board
pursuant to § 102.46.

§102.181 Administrative and procedural
requests referred to Executive Secretary.

During any period when the Board
lacks a quorum, administrative and
procedural requests that would
normally be filed with the Office of the
Executive Secretary for decision by the
Board prior to the filing of a request for
review under § 102.67 of this part, or
exceptions under §§102.46 and 102.69
of this part, shall be referred to the
Executive Secretary for ruling. Such
rulings by the Executive Secretary, and
orders in connection therewith, shall
not be appealed directly to the Board,
but shall be considered by the Board if
such matters are raised by a party in its
request for review or exceptions.

Signed in Washington, DC, on December 8,
2011.

Mark Gaston Pearce,

Chairman.

[FR Doc. 2011-32085 Filed 12—13-11; 8:45 am]
BILLING CODE P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52 and Part 70
[EPA-R07-OAR-2011-0822; FRL-9505-8]
Approval and Promulgation of

Implementation Plans; State of
Missouri

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve a revision to the
Missouri State Implementation Plan
(SIP) and Operating Permits Program.
EPA is approving a revision to the
Missouri rule entitled “Submission of
Emission Data, Emission Fees and
Process Information.” These revisions
align the State’s reporting requirements
with the Federal Air Emissions
Reporting Requirements Rule (AERR).

DATES: This direct final rule will be
effective February 13, 2012, without
further notice, unless EPA receives
adverse comment by January 13, 2012.
If EPA receives adverse comment, we
will publish a timely withdrawal of the
direct final rule in the Federal Register
informing the public that the rule will
not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R07—
OAR-2011-0822, by one of the
following methods:

1. http://www.regulations.gov. Follow
the on-line instructions for submitting
comments.

2. Email: bhesania.amy@epa.gov.

3. Mail or Hand Delivery: Amy
Bhesania, Environmental Protection
Agency, Air Planning and Development
Branch, 901 North 5th Street, Kansas
City, Kansas 66101.

Instructions: Direct your comments to
Docket ID No. EPA-R07-OAR-2011—
0822. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information

whose disclosure is restricted by statute.

Do not submit through http://

www.regulations.gov or email
information that you consider to be CBI
or otherwise protected. The http://
www.regulations.gov Web site is an
“anonymous access”’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA without going through http://
www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy form. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the Environmental Protection Agency,
Air Planning and Development Branch,
901 North 5th Street, Kansas City,
Kansas 66101. The Regional Office’s
official hours of business are Monday
through Friday, 8 to 4:30 excluding
Federal holidays. The interested persons
wanting to examine these documents
should make an appointment with the
office at least 24 hours in advance.

FOR FURTHER INFORMATION CONTACT:
Amy Bhesania at (913) 551-7147, or by
email at bhesania.amy@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document “we,” “us,”
or “our” refer to EPA.

Outline

I. What is being addressed in this document?
II. What action is EPA taking?

I. What is being addressed in this
document?

EPA is approving revisions to the
Missouri SIP and Operating Permits
Program submitted to EPA on August
31, 2010. On December 17, 2008, EPA
finalized the Air Emissions Reporting
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Requirements Rule (AERR). This rule
outlines EPA’s emission inventory
reporting requirements. In the December
17, 2008 action, EPA consolidated,
reduced and simplified the current
requirements; added limited new
requirements; provided additional
flexibility to the states in the ways they
collect and report emissions data; and
accelerated the reporting of emissions
data to EPA by state and local agencies.
Revisions to the SIP amend 10 CSR 10—
6.110 Submission of Emission Data,
Emission Fees and Process Information
to align the State’s Air Pollution Control
Program reporting requirements with
EPA’s reporting requirements.
Specifically, the State moved the
Emissions Inventory Questionnaire
(EIQ) due date from June 1 to April 1;
codified several long-standing practices
for items such as initial EIQ reporting
periods for partial year operation and
reporting thresholds for required
pollutants; added definitions; and
clarified record keeping and reporting
requirements. The State retained the
emission fee at $40.00 and the fee
payment due date of June 1, but
recodified this section to section (3)(A),
Emissions Fees from Section (3)(D). No
changes are being made to the
Emissions Fees, which is an integral
part of the Title V operating permit
program, but not approved as part of the
SIP. Missouri’s amendments ensure that
their reporting requirements align with
EPA’s AERR. EPA has conducted an
analysis of the State’s amendments and
concluded that these do not adversely
affect the stringency of the SIP.

What action is EPA taking?

EPA is approving the request to
amend the Missouri SIP and operating
permits program by approving the
State’s request to amend 10 CSR 10—
6.110 Submission of Emission Data,
Emission Fees and Process Information
to align the State’s rule with EPA’s
reporting requirements. Approval of
these revisions will ensure consistency
between state and Federally-approved
rules. EPA has determined that these
changes will not relax the SIP or
adversely impact air emissions.

We are processing this action as a
direct final action because the revisions
make routine changes to the existing
rules which are noncontroversial.
Therefore, we do not anticipate any
adverse comments. Please note that if
EPA receives adverse comment on part
of this rule and if that part can be
severed from the remainder of the rule,
EPA may adopt as final those parts of
the rule that are not the subject of an
adverse comment.

Statutory and Executive Order Reviews

Under the Clean Air Act (CAA), the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the CAA. Accordingly,
this action merely approves state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

* Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
Tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on Tribal governments or preempt
Tribal law.

The Congressional Review Act,
5 U.S.C. 801 et seq., as added by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by February 13, 2012. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. Parties with
objections to this direct final rule are
encouraged to file a comment in
response to the parallel notice of
proposed rulemaking for this action
published in the proposed rules section
of today’s Federal Register, rather than
file an immediate petition for judicial
review of this direct final rule, so that
EPA can withdraw this direct final rule
and address the comment in the
proposed rulemaking. This action may
not be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects
40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

40 CFR Part 70

Administrative practice and
procedure, Air pollution control,
Intergovernmental relations, Operating
permits, Reporting and recordkeeping
requirements.
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Dated: November 28, 2011.

Karl Brooks,

Regional Administrator, Region 7.
Chapter I, title 40 of the Code of

Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

EPA-APPROVED MISSOURI REGULATIONS

Subpart AA—Missouri

m 2.In §52.1320 the table in paragraph
(c) is amended by revising entry for 10—
6.110 to read as follows:

§52.1320 Identification of plan.
* * * * *
(C) * *x %

State effective

Missouri citation Title date EPA approval date Explanation
Missouri Department of Natural Resources

Chapter 6—Air Quality Standards, Definitions, Sampling and Reference Methods, and Air Pollution Control Regulations for the State of

Missouri
10-6.110 oo, Submission of Emission Data, 09/30/2010 12/14/2011 [insert FR page Section (3)(A), Emissions
Emission Fees, and Proc- number where the docu- Fees, has not been ap-
ess Information. ment begins]. proved as part of the SIP
* * * * *

PART 70—[AMENDED]

m 3. The authority citation for part 70
continues to read as follows:

Authority: 42 U.S.C. 7401, et seq.
Appendix A—[Amended]
m 4. Appendix A to part 70 is amended

by revising paragraph (v) under
Missouri to read as follows:

Appendix A to Part 70—Approval Status of
State and Local Operating Permits Programs

* * * * *
Missouri
* * * * *

(v) The Missouri Department of Natural
Resources submitted revisions to Missouri
rule 10 CSR 10-6.110, “Submission of
Emission Data, Emission Fees, and Process

Information” on August 31, 2010; approval of

section (3)(A) effective February 13, 2012.

* * * * *
[FR Doc. 2011-31919 Filed 12-13-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2010-0916; FRL-9327-7]
Hexythiazox; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
new tolerances and revises existing
tolerances for residues of hexythiazox in
or on multiple commodities which are
identified and discussed later in this
document. Gowan Company and the
Interregional Research Project Number 4
(IR-4) requested the tolerances under
the Federal Food, Drug, and Cosmetic
Act (FFDCA).

DATES: This regulation is effective
December 14, 2011. Objections and
requests for hearings must be received
on or before February 13, 2012, and
must be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).
ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2010-0916. All documents in the
docket are listed in the docket index
available at http://www.regulations.gov.
Although listed in the index, some

information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT: Olga
Odiott, Registration Division (7505P),
Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001; telephone number:
(703) 308—9369; email address:
odiott.olga@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
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affected entities may include, but are
not limited to those engaged in the
following activities:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather to provide a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
site at http://ecfr.gpoaccess.gov/cgi/t/
text/text-idx?&c=ecfr&tpl=/ecfrbrowse/
Title40/40tab_02.tpl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2010-0916 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before February 13, 2012. Addresses for
mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit a copy of
your non-CBI objection or hearing
request, identified by docket ID number

EPA-HQ-OPP-2010-0916, by one of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001.

¢ Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket
Facility’s normal hours of operation
(8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays).
Special arrangements should be made
for deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

II. Summary of Petitioned-for Tolerance

In the Federal Registers of December
15, 2010 (75 FR 78240) (FRL—8853-1)
and February 4, 2011 (76 FR 6465)
(FRL-8858-7), EPA issued notices
pursuant to section 408(d)(3) of FFDCA,
21 U.S.C. 346a(d)(3), announcing the
filing of pesticide petitions (PP 0F7773)
by Gowan Company, 370 South Main
St., Yuma, AZ 85364; and (PP 0E7787)
by the Interregional Research Project
Number 4 (IR—4), 500 College Road East,
Suite 201 W, Princeton, NJ 08540. The
petitions requested that 40 CFR 180.448
be amended by establishing tolerances
for residues of the insecticide
hexythiazox, (trans-5-(4-chlorophenyl)-
N-cyclohexyl-4-methyl-2-
oxothiazolidine-3-carboxamide),
including its metabolites containing the
(4-chlorophenyl)-4-methyl-2-oxo-3-
thiazolidine moiety, in or on aspirated
grain fractions (PP 0F7773) at 0.5 parts
per million (ppm) and greenhouse
tomatoes (PP OE7787) at 0.5 ppm; by
increasing the existing tolerance for
corn, field, stover from 2.5 ppm to 6
ppm, and by removing the designation
of “Tolerances with regional
registrations” from the tolerances for
corn, field, forage; corn, field, grain; and
corn, field, stover (PP 0F7773). That
notice referenced a summary of the
petition prepared by Gowan Company,
the registrant, which is available in the
docket, http://www.regulations.gov.
There were no comments received in
response to the notice of filing.

Based on EPA’s review, Gowan
Company revised their petition (PP
0F7773) as follows:

i. By increasing the proposed
tolerance for corn, field, stover to 7.0
ppm;

ii. By adding a request for an increase
in the established tolerances for cattle,
meat byproducts; goat, meat byproducts;
hog, meat byproducts; horse, meat
byproducts; and sheep, meat byproducts
to 0.05 ppm; and

iii. By adding a request for a decrease
in the established tolerance for corn,
field, forage to 3.0 ppm.

The reasons for these changes are
explained in Unit IV.C.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “‘safe” to mean that ““there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue.”

Consistent with section 408(b)(2)(D)
of FFDCA, and the factors specified in
section 408(b)(2)(D) of FFDCA, EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for hexythiazox
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with hexythiazox follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

Hexythiazox has low acute toxicity by
the oral, dermal and inhalation routes of
exposure. It produces mild eye
irritation, is not a dermal irritant, and is
negative for dermal sensitization. The
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target organs of hexythiazox are the liver
and adrenal glands. Developmental
toxicity was not observed in rabbits at
the limit dose. Developmental effects
observed in the rat occurred only at a
dose level where maternal toxicity was
observed. Hexythiazox is not a
reproductive toxicant. The toxicology
database for hexythiazox provides no
indication of increased susceptibility in
rats or rabbits from in utero and
postnatal exposure to hexythiazox. The
database does not show any evidence of
treatment-related effects on the nervous
system or the immune system.
Hexythiazox is classified as “likely to be
carcinogenic to humans”. EPA has
determined that a non-quantitative risk
assessment approach (i.e., nonlinear,
reference dose (RfD) approach) was
appropriate and protective of all chronic
effects including potential
carcinogenicity of hexythiazox.

Specific information on the studies
received and the nature of the adverse
effects caused by hexythiazox as well as

the no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies can be found at http://
www.regulations.gov in document
“Hexythiazox. Human Health Risk
Assessment to Support Amended Use
on Field Corn and New Use on
Greenhouse Tomatoes” in docket ID
number EPA-HQ-OPP-2010-0916.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the

dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www.epa.gov/pesticides/factsheets/
riskassess.htm.

A summary of the toxicological
endpoints for hexythiazox used for
human risk assessment is shown in
Table 1 of this unit.

TABLE 1—SUMMARY OF TOXICOLOGICAL DOSES AND ENDPOINTS FOR HEXYTHIAZOX FOR USE IN HUMAN HEALTH RISK

ASSESSMENT

Point of departure and

RfD, PAD, LOC for risk

Exposure/scenario

uncertainty/safety factors

assessment

Study and toxicological effects

Acute dietary (All popu-
lations).

Chronic dietary (All popu-
lations).

Incidental oral short-term (1
to 30 days ) and inter-
mediate-term (1 to 6
months).

Cancer (oral, dermal, inhala-
tion).

No risk is expected from this
of exposure.

exposure scenario as no haz

ard was identified in any toxicity study for this duration

NOAEL= 2.5 mg/kg/day ...

UFA = 10x
UFy = 10x
FQPA SF = 1x

NOAEL= 30 mg/kg/day
UFA = 10x

UFy = 10x

FQPA SF = 1x

Chronic RfD = 0.025 mg/
kg/day.
cPAD = 0.025 mg/kg/day ..

LOC for MOE = 100

One-Year Toxicity Feeding Study—Dog.

LOAEL = 12.5 mg/kg/day based on increased abso-
lute and relative adrenal weights and associated ad-
renal histopathology.

2-Generation Reproduction Study—Rat.

LOAEL = 180 mg/kg/day based on decreased pup
body weight during lactation and delayed hair
growth and/or eye opening, and decreased parental
body-weight gain and increased absolute and rel-
ative liver, kidney, and adrenal weights.

13-Week Oral Toxicity Study—Rat.

NOAEL = 5.5 mg/kg/day.

LOAEL = 38 mg/kg/day, based on increased absolute
and relative liver weights in both sexes, increased
relative ovarian and kidney weights, and fatty de-
generation of the adrenal zona fasciculata.

@ 397.5/257.6 mg/kg/day, decreased body-weight
gain in females, slight swelling of hepatocytes in
central zone (both sexes), increased incidence of
glomerulonephrosis in males, increased adrenal
weights.

Classification: “Likely to be Carcinogenic to Humans”. Insufficient evidence to warrant a quantitative estimation of
human risk using a cancer slope factor based on the common liver tumors (benign and malignant) observed only
in high dose female mice, and benign mammary gland tumors of no biological significance, observed only in high
dose male rats in the absence of mutagenic concerns. The chronic RfD is protective of all chronic effects includ-

ing potential carcinogenicity of hexythiazox.

UFA = extrapolation from animal to human (interspecies). UFy = potential variation in sensitivity among members of the human population
(intraspecies). FQPA SF = Food Quality Protection Act Safety Factor. PAD = population adjusted dose (a = acute, ¢ = chronic). RfD = reference
dose. MOE = margin of exposure. LOC = level of concern.
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C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to hexythiazox, EPA
considered exposure under the
petitioned-for tolerances as well as all
existing hexythiazox tolerances in 40
CFR 180.448. EPA assessed dietary
exposures from hexythiazox in food as
follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure. No such effects were
identified in the toxicological studies
for hexythiazox; therefore, a quantitative
acute dietary exposure assessment is
unnecessary.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the food consumption data
from the United States Department of
Agriculture (USDA) 1994-1996 and
1998 Nationwide Continuing Surveys of
Food Intake by Individuals (CSFII). As
to residue levels in food, EPA used
tolerance level residues, assumed 100
percent crop treated (PCT), and
incorporated DEEM default processing
factors.

iii. Cancer. EPA determines whether
quantitative cancer exposure and risk
assessments are appropriate for a food-
use pesticide based on the weight of the
evidence from cancer studies and other
relevant data. Cancer risk is quantified
using a linear or nonlinear approach. If
sufficient information on the
carcinogenic mode of action is available,
a threshold or non-linear approach is
used and a cancer RfD is calculated
based on an earlier noncancer key event.
If carcinogenic mode of action data are
not available, or if the mode of action
data determines a mutagenic mode of
action, a default linear cancer slope
factor approach is utilized. Based on the
data summarized in Unit IIL. A of the
Federal Register of March 17, 2010 (75
FR 12691) (FRL-8813-7), EPA has
concluded that a nonlinear RfD
approach is appropriate for assessing
cancer risk to hexythiazox. Cancer risk
was assessed using the same exposure
estimates as discussed in Unit III.C.1.ii.,
chronic exposure.

iv. Anticipated residue and percent
crop treated (PCT) information. EPA did
not use anticipated residue and/or PCT
information in the dietary assessment
for hexythiazox. Tolerance level
residues and/or 100 PCT were assumed
for all food commodities.

2. Dietary exposure from drinking
water. The Agency used screening level

water exposure models in the dietary
exposure analysis and risk assessment
for hexythiazox in drinking water.
These simulation models take into
account data on the physical, chemical,
and fate/transport characteristics of
hexythiazox. Further information
regarding EPA drinking water models
used in pesticide exposure assessment
can be found at http://www.epa.gov/
oppefed1/models/water/index.htm.

Based on the Pesticide Root Zone
Model/Exposure Analysis Modeling
System (PRZM/EXAMS), the estimated
drinking water concentration (EDWC) of
hexythiazox for chronic exposures for
non-cancer and cancer assessments is
estimated to be 4.5 parts per billion for
surface water. Since surface water
residues values greatly exceed
groundwater EDWCs, surface water
residues were used in the dietary risk
assessment. Modeled estimates of
drinking water concentrations were
directly entered into the dietary
exposure model.

3. From non-dietary exposure. The
term “‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Hexythiazox is not currently
registered for any specific use patterns
that would result in residential
exposure. However, the following uses
that could result in residential
exposures are pending registration and
are included in this risk assessment:
Turf, ornamental landscape plantings,
ornamental plants, trees and vines in
nurseries, residential fruit trees, nut
trees, caneberries, and orchids.

Residential handler exposures are
expected to be short-term (1 to 30 days)
via either the dermal or inhalation
routes of exposures. Since a quantitative
dermal risk assessment is not needed for
hexythiazox; MOEs were calculated for
the inhalation route of exposure only.
Both adults and children may be
exposed to hexythiazox residues from
contact with treated lawns or treated
residential plants. Post application
exposures are expected to be short-term
(1 to 30 days) and intermediate-term
(1 to 6 months) in duration. Adult
postapplication exposures were not
assessed since no quantitative dermal
risk assessment is needed for
hexythiazox and inhalation exposures
are typically negligible in outdoor
settings. The exposure assessment for
children included incidental oral
exposure resulting from transfer of
residues from the hands or objects to the
mouth, and from incidental ingestion of
soil.

Details of the residential exposure and
risk assessment can be found at http://
www.regulations.gov in document
“Hexythiazox. Human Health Risk
Assessment to Support Amended Use
on Field Corn and New Use on
Greenhouse Tomatoes,” in docket ID
number EPA-HQ-OPP-2010-0916.

Further information regarding EPA
standard assumptions and generic
inputs for residential exposures may be
found at http://www.epa.gov/pesticides/
trac/science/trac6a05.pdf.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “‘other
substances that have a common
mechanism of toxicity.”

EPA has not found hexythiazox to
share a common mechanism of toxicity
with any other substances, and
hexythiazox does not appear to produce
a toxic metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has
assumed that hexythiazox does not have
a common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see EPA’s Web site at
http://www.epa.gov/pesticides/
cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA Safety Factor (SF). In applying
this provision, EPA either retains the
default value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
The prenatal and postnatal toxicology
data base indicates no increased
susceptibility of rats or rabbits to in
utero and/or postnatal exposure to
hexythiazox.


http://www.epa.gov/pesticides/trac/science/trac6a05.pdf
http://www.epa.gov/pesticides/trac/science/trac6a05.pdf
http://www.epa.gov/oppefed1/models/water/index.htm
http://www.epa.gov/oppefed1/models/water/index.htm
http://www.epa.gov/pesticides/cumulative
http://www.epa.gov/pesticides/cumulative
http://www.regulations.gov
http://www.regulations.gov

Federal Register/Vol. 76, No. 240/ Wednesday, December 14, 2011/Rules and Regulations

77707

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1X. That decision is
based on the following findings:

i. The toxicity database for
hexythiazox is complete with the
exception of certain new generic testing
requirements under revised 40 CFR part
158, including acute and subchronic
neurotoxicity studies and an
immunotoxicity study. However, the
toxicology database does not show any
evidence of treatment-related effects on
the nervous system or the immune
system. The overall weight of evidence
suggests that this chemical does not
directly target either system. Although
acute and subchronic neurotoxicity
studies and an immunotoxicity study
are required as a part of new data
requirements in 40 CFR part 158 for
conventional pesticide registrations, the
Agency does not believe that conducting
these studies will result in a lower POD
than any currently used for risk
assessment, and therefore, a database
uncertainty factor (UFpg) is not needed
to account for the lack of these studies.

ii. There is no indication that
hexythiazox is a neurotoxic chemical
and there is no need for a
developmental neurotoxicity study or
additional UFs to account for
neurotoxicity.

iii. There is no evidence that
hexythiazox results in increased
susceptibility in in utero rats or rabbits
in the prenatal developmental studies or
in young rats in the 2-generation
reproduction study.

iv. There are no residual uncertainties
identified in the exposure databases.
The dietary food exposure assessments
were performed based on 100 PCT and
tolerance-level residues. The dietary
risk assessment is highly conservative
and not expected to underestimate risk.
EPA made conservative (protective)
assumptions in the ground and surface
water modeling used to assess exposure
to hexythiazox in drinking water. EPA
used similarly conservative assumptions
to assess postapplication exposure of
children as well as incidental oral
exposure of toddlers. These assessments
will not underestimate the exposure and
risks posed by hexythiazox.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute population
adjusted dose (aPAD) and chronic
population adjusted dose (cPAD). For
linear cancer risks, EPA calculates the

lifetime probability of acquiring cancer
given the estimated aggregate exposure.
Short-, intermediate-, and chronic-term
risks are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. An acute aggregate risk
assessment takes into account acute
exposure estimates from dietary
consumption of food and drinking
water. No adverse effect resulting from
a single oral exposure was identified
and no acute dietary endpoint was
selected. Therefore, hexythiazox is not
expected to pose an acute risk.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to hexythiazox
from food and water will utilize 51% of
the cPAD for children 1 to 2 years of
age, the population group receiving the
greatest exposure. Based on the
explanation in Unit III.C.3., regarding
residential use patterns, chronic
residential exposure to residues of
hexythiazox is not expected.

3. Short-term risk. Short-term
aggregate exposure takes into account
short-term residential exposure plus
chronic exposure to food and water
(considered to be a background
exposure level).

There are potential short-term
exposures from the pending residential
uses for hexythiazox. The Agency has
determined that it is appropriate to
aggregate chronic exposure through food
and water with short-term residential
exposures to hexythiazox.

Using the exposure assumptions
described in this unit for short-term
exposures, EPA has concluded the
combined short-term food, water, and
residential exposures result in aggregate
MOE:s of 14,000 for adults and 1,900 for
children. Because EPA’s level of
concern for hexythiazox is a MOE of 100
or below, these MOEs are not of
concern.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account intermediate-term
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).

There are potential intermediate-term
exposures from the pending residential
uses for hexythiazox. The Agency has
determined that it is appropriate to
aggregate chronic exposure through food
and water with intermediate-term
residential exposures to hexythiazox.

Using the exposure assumptions
described in this unit for intermediate-
term exposures, EPA has concluded that
the combined intermediate-term food,

water, and residential exposures result
in aggregate MOEs of 14,000 for adults
and 2,100 for children. Because EPA’s
level of concern for hexythiazox is a
MOE of 100 or below, these MOEs are
not of concern.

5. Aggregate cancer risk for U.S.
population. As discussed in Unit III.
C.1.iii., EPA concluded that regulation
based on the chronic reference dose will
be protective for both chronic and
carcinogenic risks. As noted in this unit
there are no chronic risks of concern.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to hexythiazox
residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate enforcement methodology
(high performance liquid
chromatography method with ultra
violet detection (HPLC/UV) is available
to enforce the tolerance expression.

The method may be requested from:
Chief, Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305-2905;
email address:
residuemethods@epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint U.N.
Food and Agriculture Organization/
World Health Organization food
standards program, and it is recognized
as an international food safety
standards-setting organization in trade
agreements to which the United States
is a party. EPA may establish a tolerance
that is different from a Codex MRL;
however, FFDCA section 408(b)(4)
requires that EPA explain the reasons
for departing from the Codex level.

Codex MRLs are established for
residues of hexythiazox on “edible offal
(mammalian)” and “poultry, edible
offal” at 0.05 ppm. A Codex MRL is
established for tomatoes at 0.1 ppm. No
other Codex, Canadian or Mexican
MRLs are established for the
commodities that are the subject of
these petitions. Codex and U.S.
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tolerance expressions are harmonized at
this time. Since the maximum residue
seen in the U.S. green house tomato data
is 0.34 ppm, harmonizing with the
Codex MRL of 0.1 ppm at this time is
not possible as over tolerance residues
in the U.S. could result if the Codex
MRL were adopted.

C. Revisions to Petitioned-For
Tolerances

Based on EPA’s review, Gowan
Company revised their petition (PP
0F7773) by increasing the proposed
tolerance for corn, field, stover to 7.0
ppm; by requesting an increase in the
established tolerances for cattle, meat
byproducts; goat, meat byproducts; hog,
meat byproducts; horse, meat
byproducts; and sheep, meat byproducts
to 0.5 ppm; and by requesting a decrease
in the established tolerance for corn,
field, forage to 3.0 ppm. The Agency
concluded that based on the residue
data, these changes are required to
support the amended and new uses. The
decrease in the field corn forage
tolerance and the increase in the stover
tolerance were recommended by the
Agency as a result of analyzing the
submitted field trial data for these
commodities using the OECD MRL
(Maximum Residue Limit) calculator.
The increase in the meat byproduct
tolerances is driven by the anticipated
increase in residues in field corn animal
feed items as a result of the revised use
pattern for hexythiazox on field corn
and was set numerically to be
harmonized with the current Codex
MRL for meat byproducts.

EPA is also removing expired Section
18 tolerances for corn, field, forage;
corn, field, grain; and corn, field, stover.

V. Conclusion

Therefore, tolerances are established
for residues of hexythiazox, including
its metabolites containing the (4-
chlorophenyl)-4-methyl-2-oxo-3-
thiazolidine moiety, as requested in the
revised petitions.

VI. Statutory and Executive Order
Reviews

This final rule establishes tolerances
under section 408(d) of FFDCA in
response to petitions submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled Actions Concerning Regulations
That Significantly Affect Energy Supply,

Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerances in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (Pub. L. 104-4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104-113, section
12(d) (15 U.S.C. 272 note).

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of

the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: November 23, 2011.
Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.
m 2. Amend § 180.448 as follows:
m i. In the table to paragraph (a), revise
the entries for ““‘cattle, meat
byproducts;” “goat, meat by products;”
“hog, meat byproducts;” “horse, meat
byproducts;” and “sheep, meat
byproducts.”
m ii. In the table to paragraph (a), add
entries for “corn, field, forage;” “corn,
field, grain;” “corn, field, stover;”
““grain, aspirated fractions;” and
“tomato.”
m iii. In the table to paragraph (b),
remove the entries for “corn, field,
forage;” “corn, field, grain;” and “corn,
field, stover.”

The added and revised text reads as
follows:

§180.448 Hexythiazox; tolerances for
residues.

(a) * x %
: Parts per
Commodity million

Cattle, meat byproducts ......... 0.05
Corn, field, forage .........ccccee.... 3.0
Corn, field, grain 0.02
Corn, field, stover 7.0
Goat, meat byproducts ........... 0.05
Grain, aspirated fractions ....... 0.50
Hog, meat byproducts ............ 0.05
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: Parts per
Commodity million
Horse, meat byproducts ......... 0.05
Sheep, meat byproducts ........ 0.05
Tomato ...cccecveeireeiiieiieeeen 0.50
* * * * *

[FR Doc. 2011-32086 Filed 12—13-11; 8:45 am]
BILLING CODE 6560-50—-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2011-0732; FRL-9327-6]
Butyl acrylate-methacrylic acid-styrene
polymer; Tolerance Exemption

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes an
exemption from the requirement of a
tolerance for residues of 2-Propenoic
acid, 2-methyl-, polymer with butyl 2-
propenoate and ethenylbenzene (CAS
Reg. No. 25036—16-2); also known as
butyl acrylate-methacrylic acid-styrene
polymer when used as an inert
ingredient in a pesticide chemical
formulation. Momentive Performance
Materials submitted a petition to EPA
under the Federal Food, Drug, and
Cosmetic Act (FFDCA), requesting an
exemption from the requirement of a
tolerance. This regulation eliminates the
need to establish a maximum
permissible level for residues of 2-
Propenoic acid, 2-methyl-, polymer with
butyl 2-propenoate and ethenylbenzene
on food or feed commodities.

DATES: This regulation is effective
December 14, 2011. Objections and
requests for hearings must be received
on or before February 13, 2012, and
must be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).
ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2011-0732. All documents in the
docket are listed in the docket index
available at http://www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.

Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT:
Elizabeth Fertich, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001; telephone number:
(703) 347—-8560; email address: fertich.
elizabeth@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

e Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. how can I get electronic access to
other related information?

You may access a frequently updated
electronic version of 40 CFR part 180
through the Government Printing
Office’s e-CFR site at http://ecfr.
gpoaccess.gov/cgi/t/text/text-
idx?&c=ecfr&tpl=/ecfrbrowse/Title40/
40tab_02.ipl.

C. Can I File an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2011-0732 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before February 13, 2012. Addresses for
mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit a copy of
your non-CBI objection or hearing
request, identified by docket ID number
EPA-HQ-OPP-2011-0732, by one of
the following methods.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket
Facility’s normal hours of operation
(8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays).
Special arrangements should be made
for deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

II. Background and Statutory Findings

In the Federal Register of October 5,
2011 (76 FR 61647) (FRL-8890-5), EPA
issued a notice pursuant to section 408
of FFDCA, 21 U.S.C. 346a, announcing
the receipt of a pesticide petition (PP
1E7909) filed by Momentive
Performance Materials, 3500 South State
Route 2; Friendly, WV 26146. The
petition requested that 40 CFR 180.960
be amended by establishing an
exemption from the requirement of a
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tolerance for residues of 2-Propenoic
acid, 2-methyl-, polymer with butyl 2-
propenoate and ethenylbenzene; CAS
Reg. No. 25036—16-2. That notice
included a summary of the petition
prepared by the petitioner and solicited
comments on the petitioner’s request.
The Agency received one comment from
a private citizen who opposed the
authorization to sell any pesticide that
leaves a residue on food. The Agency
understands the commenter’s concerns
and recognizes that some individuals
believe that no residue of pesticides
should be allowed. However, under the
existing legal framework provided by
section 408 of FFDCA EPA is authorized
to establish pesticide tolerances or
exemptions where persons seeking such
tolerances or exemptions have
demonstrated that the pesticide meets
the safety standard imposed by the
statute.

Section 408(c)(2)(A)(@i) of FFDCA
allows EPA to establish an exemption
from the requirement for a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the exemption is “safe.”
Section 408(c)(2)(A)(ii) of FFDCA
defines ‘““safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and
use in residential settings, but does not
include occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing an
exemption from the requirement of a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue * * **” and specifies
factors EPA is to consider in
establishing an exemption.

III. Risk Assessment and Statutory
Findings

EPA establishes exemptions from the
requirement of a tolerance only in those
cases where it can be shown that the
risks from aggregate exposure to
pesticide chemical residues under
reasonably foreseeable circumstances
will pose no appreciable risks to human
health. In order to determine the risks
from aggregate exposure to pesticide
inert ingredients, the Agency considers
the toxicity of the inert in conjunction
with possible exposure to residues of
the inert ingredient through food,
drinking water, and through other

exposures that occur as a result of
pesticide use in residential settings. If
EPA is able to determine that a finite
tolerance is not necessary to ensure that
there is a reasonable certainty that no
harm will result from aggregate
exposure to the inert ingredient, an
exemption from the requirement of a
tolerance may be established.

Consistent with FFDCA section
408(b)(2)(D), EPA has reviewed the
available scientific data and other
relevant information in support of this
action and considered its validity,
completeness and reliability and the
relationship of this information to
human risk. EPA has also considered
available information concerning the
variability of the sensitivities of major
identifiable subgroups of consumers,
including infants and children. In the
case of certain chemical substances that
are defined as polymers, the Agency has
established a set of criteria to identify
categories of polymers expected to
present minimal or no risk. The
definition of a polymer is given in 40
CFR 723.250(b) and the exclusion
criteria for identifying these low-risk
polymers are described in 40 CFR
723.250(d). Butyl acrylate-methacrylic
acid-styrene polymer conforms to the
definition of a polymer given in 40 CFR
723.250(b) and meets the following
criteria that are used to identify low-risk
polymers.

1. The polymer is not a cationic
polymer nor is it reasonably anticipated
to become a cationic polymer in a
natural aquatic environment.

2. The polymer does contain as an
integral part of its composition the
atomic elements carbon, hydrogen, and
oxygen.

3. The polymer does not contain as an
integral part of its composition, except
as impurities, any element other than
those listed in 40 CFR 723.250(d)(2)(ii).

4. The polymer is neither designed
nor can it be reasonably anticipated to
substantially degrade, decompose, or
depolymerize.

5. The polymer is manufactured or
imported from monomers and/or
reactants that are already included on
the TSCA Chemical Substance
Inventory or manufactured under an
applicable TSCA section 5 exemption.

6. The polymer is not a water
absorbing polymer with a number
average molecular weight (MW) greater
than or equal to 10,000 daltons.

Additionally, the polymer also meets
as required the following exemption
criteria specified in 40 CFR 723.250(e).

7. The polymer’s number average MW
of 17,000 is greater than or equal to
10,000 daltons. The polymer contains
less than 2% oligomeric material below

MW 500 and less than 5% oligomeric
material below MW 1,000.

Thus, butyl acrylate-methacrylic acid-
styrene polymer meets the criteria for a
polymer to be considered low risk under
40 CFR 723.250. Based on its
conformance to the criteria in this unit,
no mammalian toxicity is anticipated
from dietary, inhalation, or dermal
exposure to butyl acrylate-methacrylic
acid-styrene polymer.

IV. Aggregate Exposures

For the purposes of assessing
potential exposure under this
exemption, EPA considered that butyl
acrylate-methacrylic acid-styrene
polymer could be present in all raw and
processed agricultural commodities and
drinking water, and that non-
occupational non-dietary exposure was
possible. The number average MW of
butyl acrylate-methacrylic acid-styrene
polymer is 17,000 daltons. Generally, a
polymer of this size would be poorly
absorbed through the intact
gastrointestinal tract or through intact
human skin. Since butyl acrylate-
methacrylic acid-styrene polymer
conform to the criteria that identify a
low-risk polymer, there are no concerns
for risks associated with any potential
exposure scenarios that are reasonably
foreseeable. The Agency has determined
that a tolerance is not necessary to
protect the public health.

V. Cumulative Effects From Substances
With a Common Mechanism of Toxicity

Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “‘other
substances that have a common
mechanism of toxicity.”

EPA has not found butyl acrylate-
methacrylic acid-styrene polymer to
share a common mechanism of toxicity
with any other substances, and butyl
acrylate-methacrylic acid-styrene
polymer does not appear to produce a
toxic metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has
assumed that butyl acrylate-methacrylic
acid-styrene polymer does not have a
common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see EPA’s Web site at http://
www.epa.gov/pesticides/cumulative.
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VI. Additional Safety Factor for the
Protection of Infants and Children

Section 408(b)(2)(C) of FFDCA
provides that EPA shall apply an
additional tenfold margin of safety for
infants and children in the case of
threshold effects to account for prenatal
and postnatal toxicity and the
completeness of the data base unless
EPA concludes that a different margin of
safety will be safe for infants and
children. Due to the expected low
toxicity of butyl acrylate-methacrylic
acid-styrene polymer, EPA has not used
a safety factor analysis to assess the risk.
For the same reasons the additional
tenfold safety factor is unnecessary.

VII. Determination of Safety

Based on the conformance to the
criteria used to identify a low-risk
polymer, EPA concludes that there is a
reasonable certainty of no harm to the
U.S. population, including infants and
children, from aggregate exposure to
residues of butyl acrylate-methacrylic
acid-styrene polymer.

VIII. Other Considerations
A. Analytical Enforcement Methodology

An analytical method is not required
for enforcement purposes since the
Agency is establishing an exemption
from the requirement of a tolerance
without any numerical limitation.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint U.N.
Food and Agriculture Organization/
World Health Organization food
standards program, and it is recognized
as an international food safety
standards-setting organization in trade
agreements to which the United States
is a party. EPA may establish a tolerance
that is different from a Codex MRL;
however, FFDCA section 408(b)(4)
requires that EPA explain the reasons
for departing from the Codex level.

The Codex has not established a MRL
for butyl acrylate-methacrylic acid-
styrene polymer.

IX. Conclusion

Accordingly, EPA finds that
exempting residues of butyl acrylate-
methacrylic acid-styrene polymer from

the requirement of a tolerance will be
safe.

X. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these rules
from review under Executive Order
12866, entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993).
Because this final rule has been
exempted from review under Executive
Order 12866, this final rule is not
subject to Executive Order 13211,
entitled Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it involve any technical
standards that would require Agency
consideration of voluntary consensus
standards pursuant to section 12(d) of
the National Technology Transfer and
Advancement Act of 1995 (NTTAA),
Public Law 104—-113, section 12(d) (15
U.S.C. 272 note).

Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes, or otherwise have any unique
impacts on local governments. Thus, the
Agency has determined that Executive
Order 13132, entitled Federalism (64 FR
43255, August 10, 1999) and Executive
Order 13175, entitled Consultation and
Coordination with Indian Tribal
Governments (65 FR 67249, November

9, 2000) do not apply to this final rule.
In addition, this final rule does not
impose any enforceable duty or contain
any unfunded mandate as described
under Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104—4).

Although this action does not require
any special considerations under
Executive Order 12898, entitled Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations (59 FR 7629,
February 16, 1994), EPA seeks to
achieve environmental justice, the fair
treatment and meaningful involvement
of any group, including minority and/or
low-income populations, in the
development, implementation, and
enforcement of environmental laws,
regulations, and policies. As such, to the
extent that information is publicly
available or was submitted in comments
to EPA, the Agency considered whether
groups or segments of the population, as
a result of their location, cultural
practices, or other factors, may have
atypical or disproportionately high and
adverse human health impacts or
environmental effects from exposure to
the pesticide discussed in this
document, compared to the general
population.

XI. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this rule in the Federal
Register. This rule is not a “major rule”
as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: November 29, 2011.

Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is

amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.
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m 2.In § 180.960, the table is amended
by adding alphabetically the following
polymers to read as follows:

§ 180.960 Polymers; exemptions from the
requirement of a tolerance.

* * * * *
Polymer CAS No.

2-Propenoic acid, 2-methyl-,

polymer with butyl 2-

propenoate and

ethenylbenzene, minimum

number average molecular

weight (in amu), 17,000 ........ 25036-16-2

[FR Doc. 2011-32072 Filed 12—13-11; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

46 CFR Parts 2, 24, 30, 70, 90, 91, and
188

[Docket No. USCG-2011-0363]

RIN 1625-AB71

Seagoing Barges

AGENCY: Coast Guard, DHS.

ACTION: Direct final rule; request for
comments.

SUMMARY: By this direct final rule, the
Coast Guard is revising regulations for
the inspection and certification of
seagoing barges to align with the
language of the applicable statutes. The
statutory language exempts certain
seagoing barges from inspection.
Through this rule, we seek to make the
language of the regulation consistent
with the language of the statute.

DATES: This rule is effective April 12,
2012, unless an adverse comment, or
notice of intent to submit an adverse
comment, is either submitted to our
online docket via http://
www.regulations.gov on or before
February 13, 2012 or reaches the Docket
Management Facility by that date. If an
adverse comment, or notice of intent to
submit an adverse comment, is received
by February 13, 2012, we will withdraw
this direct final rule and publish a
timely notice of withdrawal in the
Federal Register.

ADDRESSES: You may submit comments
identified by docket number USCG—
2011-0363 using any one of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov.

o Fax:(202) 493-2251.

o Mail: Docket Management Facility
(M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590—
0001.

e Hand delivery: Same as mail
address above, between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The telephone number
is (202) 366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, email
or call LT Douglas Tindall, Coast Guard;
telephone (202) 372-1411, email
Douglas.Tindall@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone (202) 366—9826.

SUPPLEMENTARY INFORMATION:
Table of Contents

L. Public Participation and Request for
Comments
A. Submitting Comments
B. Viewing Comments and Documents
C. Privacy Act
D. Public Meeting
II. Abbreviations
III. Regulatory Information
IV. Basis and Purpose
V. Discussion of the Rule
VI. Regulatory Analyses
A. Regulatory Planning and Review
B. Small Entities
C. Assistance for Small Entities
D. Collection of Information
E. Federalism
F. Unfunded Mandates Reform Act
G. Taking of Private Property
H. Civil Justice Reform
I. Protection of Children
J. Indian Tribal Governments
K. Energy Effects
L. Technical Standards
M. Environment

I. Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted,
without change, to http://
www.regulations.gov and will include
any personal information you have
provided.

A. Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2011-0363),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online, or by fax, mail or hand
delivery, but please use only one of
these means. We recommend that you
include your name and a mailing
address, an email address, or a phone
number in the body of your document
so that we can contact you if we have
questions regarding your submission.

To submit your comment online, go to
http://www.regulations.gov and insert
“USCG-2011-0363" in the “Keyword”
box. Click “Search” then click on the
balloon shape in the “Actions” column.
If you submit your comments by mail or
hand delivery, submit them in an
unbound format, no larger than 82 by
11 inches, suitable for copying and
electronic filing. If you submit them by
mail and would like to know that they
reached the Facility, please enclose a
stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period.

B. Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, click on the
“read comments” box, which will then
become highlighted in blue. In the
“Keyword” box insert “USCG-2011—
0363 and click “Search.” Click the
“Open Docket Folder” in the “Actions”
column. If you do not have access to the
Internet, you may also view the docket
online by visiting the Docket
Management Facility in Room W12-140
on the ground floor of the Department
of Transportation West Building, 1200
New Jersey Avenue SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. We have an agreement with
the Department of Transportation to use
the Docket Management Facility.

C. Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).
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D. Public Meeting

We do not now plan to hold a public
meeting, but you may submit a request
for one to the docket using one of the
methods specified under ADDRESSES. In
your request, explain why you believe a
public meeting would be beneficial. If
we determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

II. Abbreviations

DHS Department of Homeland Security

FR Federal Register

NEPA National Environmental Policy Act
of 1969

NPRM Notice of Proposed Rulemaking

NTTAA National Technology Transfer and
Advancement Act

NVIC Navigation and Vessel Inspection
Circular

Pub. L. Public Law

U.S.C. United States Code

III. Regulatory Information

We are publishing this direct final
rule under 33 CFR 1.05-55 because we
do not expect an adverse comment. If no
adverse comment or notice of intent to
submit an adverse comment is received
by February 13, 2012, this rule will
become effective as stated in the DATES
section. In that case, approximately 30
days before the effective date, we will
publish a document in the Federal
Register stating that no adverse
comment was received and confirming
that this rule will become effective as
scheduled. However, if we receive an
adverse comment or notice of intent to
submit an adverse comment, we will
publish a document in the Federal
Register announcing the withdrawal of
all or part of this direct final rule. If an
adverse comment applies only to part of
this rule (e.g., to an amendment, a
paragraph, or a section) and it is
possible to remove that part without
defeating the purpose of this rule, we
may adopt, as final, those parts of this
rule on which no adverse comment was
received. We will withdraw the part of
this rule that was the subject of an
adverse comment. If we decide to
proceed with a rulemaking following
receipt of an adverse comment, we will
publish a separate notice of proposed
rulemaking (NPRM) and provide a new
opportunity for comment.

A comment is considered adverse if
the comment explains why this rule or
a part of this rule would be
inappropriate, including a challenge to
its underlying premise or approach, or
would be ineffective or unacceptable
without a change.

IV. Basis and Purpose

The Coast Guard has the delegated
authority to carry out the
responsibilities related to vessel
inspection enumerated in 46 U.S.C.
3301-3318. See also 46 U.S.C. 2104;
DHS Delegation 0170.1(92b). Pursuant
to this authority, the Coast Guard has
issued regulations regarding inspection
and certification of seagoing barges in
46 CFR parts 90 and 91.

In 1983, sec. 2101(32), Public Law 98—
89, 97 Stat. 500 (46 U.S.C. 2101)
redefined ‘‘seagoing barge” as a non
self-propelled vessel of at least 100 gross
tons making voyages beyond the
Boundary Line. Coast Guard regulations
at 46 CFR 91.01-10(c) do not reflect the
language change and instead refer to
seagoing barges as vessels “on the high
seas or ocean.” The purpose of this rule
is to change the language in 46 CFR
91.01-10 from “‘on the high seas or
ocean” to “beyond the Boundary Line”
to reflect the language of Public Law 98—
89.

In 1993, Congress exempted from
inspection seagoing barges that are
unmanned and not carrying hazardous
material as cargo, or carrying a
flammable or combustible liquid,
including oil, in bulk. See Coast Guard
Authorization Act of 1993, Public Law
103-206, 107 Stat. 2419 (46 U.S.C.
3302(m)). In 1993, the Coast Guard
stopped requiring the specified seagoing
barges to be inspected to conform with
Public Law 103—-206. However, the
Coast Guard did not amend its
regulations to reflect the exemption. The
purpose of this rule is to change the
language concerning seagoing barges in
46 CFR 90.05-25, 46 CFR 91.01-10, and
the vessel inspection tables in 46 CFR
parts 2, 24, 30, 70, 90, and 188 to reflect
the exemption created by Public Law
103-206.

V. Discussion of the Rule

Coast Guard regulations contained in
46 CFR 91.01-10(c) provide for
modification of the period of validity of
the certificate of inspection for seagoing
barges that: (1) Proceed on the high seas
or ocean for the sole purpose of
changing place of employment; or (2)
make rare or infrequent voyages on the
high seas or ocean and returning to the
port of departure. This language does
not reflect the language of Public Law
98-89 that redefined ‘“‘seagoing barge”
as a non self-propelled vessel of at least
100 gross tons making voyages beyond
the Boundary Line. In this rule, the
Coast Guard changes the language of
&46 CFR 91.01-10(c)(1)(i) and (ii) to
clarify that modification of the period of
validity of the certificate of inspection is

permissible for seagoing barges that
make voyages beyond the “Boundary
Line” vice the current language of “high
seas or ocean.”

Coast Guard regulations contained in
46 CFR 90.05-25 dictates inspection
and certification requirements for
seagoing barges, but currently do not
reflect the exemptions enacted by Public
Law 103-206. In this rule, the Coast
Guard modifies the language of 46 CFR
90.05-25 exempting seagoing barges
from inspection and certification that
are unmanned, and not carrying
hazardous material as cargo, or a
flammable or combustible liquid,
including oil, in bulk as enacted by
Public Law 103-206.

To promote consistency and
readability we are revising 46 CFR
91.01-10(c)(1)(i), 46 CFR 91.01—
10(c)(1)(ii), and 46 CFR 91.01-10(c)(2)
to replace the language “‘non self-
propelled vessels of 100 gross tons and
over” with the term ‘‘seagoing barge” as
enacted by Public Law 98-89 and
contained in 46 CFR 90.10-36.

The remaining revisions are intended
to make the language of the vessel
inspection table published in the CFR
consistent with the language of the
revised regulations. The vessel
inspection table is a visual
representation of when vessels must be
inspected, and is organized by type of
vessel, method of propulsion, cargo,
mission, etc. This is a single table that
is published in the multiple sections of
the CFR that deal with inspection of
vessels, namely 46 CFR parts 2, 24, 30,
70, 90, and 188. We are revising the
vessel inspection table by removing
from row 4, column 4 the text “All
seagoing barges except those covered by
columns 2 and 3.” and adding, in its
place, the text “All manned seagoing
barges.”

VI. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 14 of these statutes or
executive orders.

A. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, 58 FR 51735
(Regulatory Planning and Review), as
supplemented by Executive Order
13563, 76 FR 3821 (Improving
Regulation and Regulatory Review), and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order
12866. The Office of Management and
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Budget has not reviewed it under these
Executive Orders.

Sec. 2102 (32) of Public Law 98—-89
redefined “seagoing barge” to mean ‘“‘a
non-self-propelled vessel of at least 100
gross tons making voyages beyond the
Boundary Line.”

Sec. 311 of Public Law 103-206
amended 46 U.S.C. 3302 to exempt
certain seagoing barges from inspection
and certification when the barges are
unmanned and not carrying hazardous
material as cargo, or a flammable or
combustible liquid, including oil, in
bulk. This rule will align 46 CFR 90.05—
24, 46 CFR 91.01-10, and the vessel
inspection table in 46 CFR 2, 24, 30, 70,
90, and 188 with Public Law 98-89 and
Public Law 103-206.

Based on Public Law 98-89 and
Public Law 103-206, seagoing barges
that do not need inspection are those
that meet all of the following
characteristics:

1. Coastwise or oceans route as per
sec. 2102(32), Public Law 98-89;

2. 100 gross tons or greater as per sec.
2102 (32), Public Law 98-89;

3. Unmanned as per sec. 311, Public
Law 103-206; and

4. Not carrying hazardous material as
cargo, or a flammable or combustible
liquid, including oil, in bulk as per sec.
311, Public Law 103-206.

Because the Coast Guard is aligning
the text of the regulations with the
current inspections laws enacted in
1993, only barges that are manned, or
carrying hazardous material as cargo or
a flammable or combustible liquid,
including oil, in bulk are inspected. If
owners or operators choose to
voluntarily inspect barges that are
exempt from inspection, these owners
or operators do so voluntarily and
would voluntarily incur the cost. We
estimate that there are no additional
costs to implement this rule.

The benefit of this rule is in making
the CFR consistent with the current law.
As this statutory change has been in
effect for more than 18 years, we expect
this rule will not provide additional cost
savings to industry.

B. Small Entities

Under the Regulatory Flexibility Act,
5 U.S.C. 601-612, we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

As previously discussed, the purpose
of this rule is to align the language
concerning seagoing barges in 46 CFR
90.05-25, 46 CFR 91.01-10, and the
vessel inspection tables in 46 CFR parts
2, 24, 30, 70, 90, and 188 with the
language of Public Law 98-89 and
Public Law 103-206. Public Law 98-89
redefined ‘‘seagoing barge” as a non-
self-propelled vessel of at least 100 gross
tons making voyages beyond the
Boundary Line. Public Law 103—-206
exempted certain seagoing barges from
inspection and certification that are
unmanned, and not carrying hazardous
material as cargo, or carrying a
flammable or combustible liquid,
including oil, in bulk.

This rule does not result in additional
costs for small entities because the Coast
Guard is aligning the text of the
regulations with the current law. Since
exempted barges have not been
inspected for more than 10 years, this
rule will impose no additional impacts
(costs or cost savings) to small entities.

Therefore, the Coast Guard certifies
under 5 U.S.C. 605(b) that this rule will
not have a significant economic impact
on a substantial number of small
entities. Comments submitted in
response to this finding will be
evaluated under the criteria in the
“Regulatory Information” section of this
preamble.

C. Assistance for Small Entities

Under sec. 213(a) of the Contract with
America Act of 1996, Public Law104—
121, 110 Stat. 847, we want to assist
small entities in understanding this rule
so that they can better evaluate its
effects on them and participate in the
rulemaking process. If the rule will
affect your small business, organization,
or governmental jurisdiction and you
have questions concerning its
provisions or options for compliance,
please consult LT Douglas Tindall at
(202) 372—1411 or by email at
Douglas.Tindall@uscg.mil. The Coast
Guard will not retaliate against small
entities that question or complain about
this rule or any policy or action of the
Coast Guard.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-(888) 734—3247).

D. Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

E. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if the rule has a substantial
direct effect on State or local
governments and would either preempt
State law or impose a substantial direct
cost of compliance on them. We have
analyzed this rule under that Order and
have determined that it does not have
implications for federalism.

F. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

G. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference With Constitutionally
Protected Property Rights.

H. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

I. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

J. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
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responsibilities between the Federal
Government and Indian tribes.

K. Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

L. Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA)

(15 U.S.C. 272 note) directs agencies to
use voluntary consensus standards in
their regulatory activities unless the
agency provides Congress, through the
Office of Management and Budget, with
an explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

M. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded under section 2.B.2, figure 2—
1, paragraph (34)(a) of the Instruction.
This rule involves amendments to
regulations which are editorial or
procedural and merely align the text of
the regulations with current law and
Coast Guard practice. An environmental
analysis checklist and a categorical
exclusion determination are available in

the docket where indicated under
ADDRESSES.

List of Subjects
46 CFR Part 2

Marine safety, Reporting and
recordkeeping requirements, Vessels.

46 CFR Part 24
Marine safety.
46 CFR Part 30

Cargo vessels, Foreign relations,
Hazardous materials transportation,
Penalties, Reporting and recordkeeping
requirements, Seamen.

46 CFR Part 70

Marine safety, Passenger vessels,
Reporting and recordkeeping
requirements.

46 CFR Part 90
Cargo vessels, Marine safety.
46 CFR Part 91

Cargo vessels, Marine safety,
Reporting and recordkeeping
requirements.

46 CFR Part 188

Marine safety, Oceanographic
research vessels.

For the reasons discussed in the
preamble, the Coast Guard amends
46 CFR parts 2, 24, 30, 70, 90, 91, and
188 as follows:

PART 2—VESSEL INSPECTIONS

m 1. The authority citation for part 2
continues to read as follows:

Authority: 33 U.S.C. 1903; 43 U.S.C. 1333;
46 U.S.C. 2110, 3103, 3205, 3306, 3307, 3703;
46 U.S.C. Chapter 701; E.O. 12234, 45 FR
58801, 3 CFR, 1980 Comp., p. 277;
Department of Homeland Security Delegation
No. 0170.1. Subpart 2.45 also issued under
the Act Dec. 27, 1950, Ch. 1155, secs. 1, 2,

64 Stat. 1120 (see 46 U.S.C. App. Note prec.
1).

§2.01-7 [Amended]

m 2. In Table 2.01-7(a), row 4, column

4, of §2.01-7, remove the text “All
seagoing barges except those covered by
columns 2 and 3.” and add, in its place,
the text “All manned seagoing barges.”.

PART 24—GENERAL PROVISIONS

m 3. The authority citation for part 24
continues to read as follows:

Authority: 46 U.S.C. 2113, 3306, 4104,
4302; Pub. L. 103—-206; 107 Stat. 2439; E.O.
12234; 45 FR 58801, 3 CFR, 1980 Comp., p.
277; Department of Homeland Security
Delegation No. 0170.1.

§24.01-5 [Amended]

m 4.In Table 24.01-5(a), row 4, column
4, of § 24.01-5, remove the text “All
seagoing barges except those covered by
columns 2 and 3.” and add, in its place,
the text “All manned seagoing barges.”.

PART 30—GENERAL PROVISIONS

m 5. The authority citation for part 30
continues to read as follows:

Authority: 46 U.S.C. 2103, 3306, 3703;
Pub. L. 103—-206, 107 Stat. 2439; 49 U.S.C.
5103, 5106; Department of Homeland
Security Delegation No. 0170.1; Section
30.01-2 also issued under the authority of
44 U.S.C. 3507; Section 30.01-05 also issued
under the authority of Sec. 4109, Pub. L.
101-380, 104 Stat. 515.

§30.01-5 [Amended]

m 6. In Table 30.05-1(d), row 4, column
4, of § 30.01-5, remove the text “All
seagoing barges except those covered by
columns 2 and 3.” and add, in its place,
the text “All manned seagoing barges.”.

PART 70—GENERAL PROVISIONS

m 7. The authority citation for part 70
continues to read as follows:

Authority: 46 U.S.C. 3306, 3703; Pub. L.
103-206, 107 Stat. 2439; 49 U.S.C. 5103,
5106; E.O. 12234, 45 FR 58801, 3 CFR, 1980
Comp., p. 277; Department of Homeland
Security Delegation No. 0170.1; Section
70.01-15 also issued under the authority of
44 U.S.C. 3507.

§70.05-1 [Amended]

m 8. In Table 70.05—-1(a), row 4, column
4, of § 70.05—1, remove the text “All
seagoing barges except those covered by
columns 2 and 3.” and add, in its place,
the text “All manned seagoing barges.”.

PART 90—GENERAL PROVISIONS

m 9. The authority citation for part 90
continues to read as follows:

Authority: 46 U.S.C. 3306, 3703; Pub. L.
103-206, 107 Stat. 2439; 49 U.S.C. 5103,
5106; E.O. 12234, 45 FR 58801, 3 CFR, 1980
Comp., p. 277; Department of Homeland
Security Delegation No. 0170.1.

§90.05-1 [Amended]

m 10. In Table 90.05-1(a), row 4, column
4, of § 90.05—-1, remove the text “All
seagoing barges except those covered by
columns 2 and 3.” and add, in its place,
the text “All manned seagoing barges.”.
W 11. Revise § 90.05-25(a) to read as
follows:

§90.05-25 Seagoing barge.

(a) All non-self-propelled vessels of
100 gross tons or more are subject to
inspection when proceeding beyond the
Boundary Line if they—
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(1) Carry a hazardous material as
cargo; or

(2) Carry a flammable or combustible
liquid, including oil, in bulk; or

(3) Are manned.
* * * * *

PART 91—INSPECTION AND
CERTIFICATION

m 12. The authority citation for part 91
continues to read as follows:

Authority: 33 U.S.C. 1321(j); 46 U.S.C.
3205, 3306, 3307; 46 U.S.C. Chaptel‘ 701;
Executive Order 12234; 45 FR 58801; 3 CFR,
1980 Comp., p. 277; Executive Order 12777,
56 FR 54757, 3 CFR, 1991 Comp., p. 351;
Department of Homeland Security Delegation
No. 0170.1.

m 13. Amend § 91.01-10 as follows:

m a. Revise paragraphs (c)(1)(i) and (ii);
and

m b. In paragraph (c)(2), remove the
words “seagoing barges of 100 gross
tons and over,” and add, in their place,
the words “inspected seagoing barges”.

The revisions read as follows:

§91.01-10 Period of validity for a
Certificate of Inspection

* * * * *

(c)@) * * =

(i) Inspected seagoing barges
proceeding beyond the Boundary Line
for the sole purpose of changing place
of employment.

(ii) Inspected seagoing barges making
rare or infrequent voyages beyond the
Boundary Line and returning to the port

of departure.
* * * * *

PART 188—GENERAL PROVISIONS

m 14. The authority citation for part 188
continues to read as follows:

Authority: 46 U.S.C. 2113, 3306; Pub. L
103-206, 107 Stat. 2439; 49 U.S.C. 5103,
5106; E.O. 12234, 45 FR 58801, 3 CFR, 1980
Comp., p. 277; Department of Homeland
Security Delegation No. 0170.1.

§188.05-1 [Amended]

m 15. In Table 188.05—-1(a), row 4,
column 4, of § 188.05—1, remove the text
“All seagoing barges except those
covered by columns 2 and 3.”” and add,
in its place, the text “All manned
seagoing barges.”.

Dated: December 6, 2011.
J.G. Lantz,
Director of Commercial Regulations and
Standards, U.S. Coast Guard.
[FR Doc. 2011-32007 Filed 12-13—11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF TRANSPORTATION

Federal Railroad Administration

49 CFR Part 269
[Docket No. FRA-2009-0108; Notice No. 2]
RIN 2130-AC19

Alternate Passenger Rail Service Pilot
Program

AGENCY: Federal Railroad
Administration (FRA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: This final rule is in response
to a statutory mandate that FRA
complete a rulemaking proceeding to
develop a pilot program that permits a
rail carrier or rail carriers that own
infrastructure over which Amtrak
operates certain passenger rail service
routes to petition FRA to be considered
as a passenger rail service provider over
such a route in lieu of Amtrak for a
period not to exceed five years after the
date of enactment of the Passenger Rail
Investment and Improvement Act of
2008. The final rule develops this pilot
program in conformance with the
statutory directive.

DATES: This final rule is effective on
February 13, 2012.

FOR FURTHER INFORMATION CONTACT:
Alexander Roth, Office of Railroad
Policy and Development, FRA, 1200
New Jersey Ave. SE., Washington, DC
20590 (telephone: (202) 493-6109); or
Zeb Schorr, Attorney-Advisor, Office of
Chief Counsel, FRA, 1200 New Jersey
Ave. SE., Mail Stop 10, Washington, DC
20590 (telephone: (202) 493—6072).

SUPPLEMENTARY INFORMATION:
I. Background

By notice of proposed rulemaking
(NPRM) published on September 7,
2011 (76 FR 55335), FRA proposed an
alternate passenger rail service pilot
program in response to a statutory
mandate—specifically, § 214 of the
Passenger Rail Investment and
Improvement Act of 2008 (PRIIA),
Public Law No. 110—432, Division B
(Oct. 16, 2008). The comment period for
the NPRM closed on November 7, 2011.
FRA received written comments
submitted by Ratp Development
America, the Transportation Trades
Department of the AFL-CIO, the
American Short Line and Regional
Railroad Association, the Association of
Independent Passenger Rail Operators,
Herzog Transit Services, Inc., First
Transit, Veolia Transportation N.A., and
two individuals.

General comments are addressed in
this section, and more specific
comments are addressed in the relevant
sections of the preamble below. Some
comments were generally supportive of
the NPRM, and other comments were
generally unsupportive of the NPRM.

A comment sought clarification
regarding whether an eligible rail carrier
under the pilot program could create a
separate company to manage and
operate the passenger operation, or
whether it could enter into a private
access rights agreement with an
alternative rail passenger operator. This
final rule develops a pilot program that
permits a rail carrier or rail carriers that
own infrastructure over which Amtrak
operates certain passenger rail service
routes to petition FRA to be considered
as a passenger rail service provider over
such a route in lieu of Amtrak. This
final rule does not prohibit an eligible
rail carrier from creating a separate
company to manage and/or operate the
passenger rail service, or from entering
into an agreement with a third party to
manage and/or operate the passenger
rail service. However, a pilot program
petition must be submitted by a rail
carrier or rail carriers that own the
infrastructure as described in § 269.7 of
this final rule. In addition, such
information regarding the management
and/or operation of the service would be
relevant to FRA’s evaluation of the bid,
and should be described in detail
pursuant to § 269.9 of this final rule.

Several comments stated that the pilot
program should allow a State to submit
a petition (with the concurrence of the
infrastructure owner), and/or that there
should be a statutory role for States in
the pilot program. Comments also stated
that State involvement is particularly
important to bidding on State-supported
routes (which are eligible under the
pilot program) as such routes are largely
funded by States. A comment further
stated that States should be able to
participate in the pilot program process
both out of a matter of fairness and to
ensure that existing contracts between
States and Amtrak would not be
unconstitutionally impaired. As an
initial matter, § 214 of PRIIA only
provides that a rail carrier or rail
carriers that own infrastructure over
which Amtrak operates certain
passenger rail service routes may submit
a petition. See 49 U.S.C. 24711(a)(1).
Section 214 does not establish a
statutory role for States in the pilot
program petition process. In compliance
with this statutory mandate, this final
rule provides that only an eligible rail
carrier may submit a petition. However,
a State may participate in the pilot
program process. Specifically, a
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petitioning rail carrier may include, in
its bid package, documentation of a
State’s approval of the bid for the
particular State-supported route.
Indeed, § 269.9(b)(4) of this final rule
requires, in part, that a bidder describe
the sources of non-Federal funding,
including any State operating subsidy
and any other State payments. See also
49 U.S.C. 24711(a)(3).

Comments stated that the pilot
program should include the right-of-way
owner as a full partner in the proposed
service, and that the pilot program
should recognize the importance of
protecting the capacity required for
freight operations. As an initial matter,
FRA agrees that freight railroads (and
commuter railroads, for that matter) are
critical partners to the success of
intercity passenger rail that makes use
of their facilities. Furthermore, the pilot
program recognizes that a bid submitted
by an eligible rail carrier must describe
how that rail carrier would operate over
right-of-way on the route that it does not
own. Specifically, § 269.9 of this final
rule requires a bidder to describe the
operating agreement(s) necessary for the
operation of passenger service over
right-of-way on the route that is not
owned by the bidder.

A comment stated that FRA should
solicit the opinion of States on how the
pilot program, as applied to State-
supported routes, could best be made to
successfully work. As noted, FRA
published the proposed rule in the
Federal Register, but did not receive
any comments from a State.

Another comment contested the
constitutionality of § 201 of PRIIA,
which defines the national railroad
passenger transportation system, but did
not relate the comment to the proposed
rule.

Lastly, one comment generally
disagreed with the NPRM and stated
that a better way to meet the
requirements of PRIIA would be to
convert Amtrak into a §501(c)(3)
nonprofit corporation. FRA disagrees.
As discussed above, the NPRM (and this
final rule) was in response to a specific
statutory mandate that FRA complete a
rulemaking proceeding to develop an
alternate passenger rail service pilot
program.

a. Summary of Final Rule

This final rule is in response to a
statutory mandate that FRA complete a
rulemaking proceeding to develop a
pilot program that permits a rail carrier
or rail carriers that own infrastructure
over which Amtrak operates certain
passenger rail service routes to petition
FRA to be considered as a passenger rail
service provider over such a route in

lieu of Amtrak for a period not to exceed
five years after October 16, 2008 (the
date of enactment of PRIIA). Section 214
further provides that those routes
described in 49 U.S.C. 24102(5)(B), (C),
and (D) and in 49 U.S.C. 24702 are
eligible for the pilot program, and that
the program not be made available to
more than two routes.

Section 214 also provides for, among
other things, the following: The
establishment of a petition, notification,
and bid process through which FRA
would evaluate bids to provide
passenger rail service over particular
routes by interested rail carriers and
Amtrak; FRA’s selection of a winning
bidder by, among other things,
evaluating the bids against the financial
and performance metrics developed
under section 207 of PRIIA; FRA’s
execution of a contract with the winning
bidder awarding the right and obligation
to provide passenger rail service over
the route, along with an operating
subsidy, as well as requiring compliance
with the minimum standards
established under section 207 of PRIIA,
among other things; that Amtrak must
provide access to its reservation system,
stations, and facilities to a winning
bidder; that employees used in the
operation of a route under the pilot
program would be considered an
employee of that rail carrier and would
be subject to the applicable Federal laws
and regulations governing similar crafts
or classes of employees of Amtrak; that
the winning bidder must provide hiring
preference to displaced qualified
Amtrak employees; that the winning
bidder would be subject to the grant
conditions under 49 U.S.C. 24405; and
that, if a winning bidder ceases to
operate the service or to otherwise fulfill
their obligations, the FRA
Administrator, in collaboration with the
Surface Transportation Board, would
take any necessary action to enforce the
contract and to ensure the continued
provision of service.

b. Adequate Resources Certification

Section 214 provides that, before FRA
may take any action allowed under 49
U.S.C. 24711, the Secretary of
Transportation (Secretary) must certify
that the FRA Administrator has
sufficient resources that are adequate to
undertake the pilot program. FRA
understands this requirement to mean
that FRA may not proceed with any
action under a pilot program developed
by this final rule until the Secretary has
issued such a certification.

It should also be noted that section
214 requires FRA to award to a winning
bidder, among other things, an operating
subsidy. 49 U.S.C. 24711(a)(5)(B). PRIIA

did not authorize funds for FRA to use
to pay for any such operating subsidy,
or any other costs arising from the
proposed pilot program; nor did
Congress appropriate funds for the pilot
program.

Comments stated that the pilot
program should allow for the transfer of
current and existing service subsidies
made by FRA to Amtrak to operators
selected under the pilot program.
However, FRA does not have the
authority to transfer any such existing
subsidies. Other comments stated that
there should be a mechanism for FRA to
award an operating subsidy to pay for
costs associated with the pilot program.
As described above, no funds have been
appropriated to the FRA to provide such
financial assistance.

A comment also stated that a
mechanism needs to be created to
clearly identify the route by route
subsidy and the method of transfer, and
that such information would be critical
to a fair bidding process. The comment
goes on to suggest that FRA analyze and
rank all Amtrak routes (national and
State-supported). In addition, the
comment notes that the cost allocation
methodology of § 209 of PRIIA should
be the basis for determining the
appropriate subsidy amount for these
routes. FRA notes that useful route-by-
route Amtrak cost information is
published in the Quarterly Report on
the Performance and Service Quality on
Intercity Passenger Train Operations
(available at http://www.fra.dot.gov/rpd/
passenger/2165.shtml). FRA also notes
that avoidable cost outputs are not yet
available, and that eight quarters of
comparable fully allocated cost data has
not yet been accumulated. However,
waiting for this data, and for the States
and Amtrak to arrive at a final
consensus on the § 209 methodology,
could potentially delay publication of
this final rule well beyond the
expiration of the pilot program itself
(October 16, 2013). Furthermore, in
order to be competitive, prospective
bidders will likely need to provide the
service at cost levels below those of
Amtrak’s. It is the bidder’s verifiable
cost projections for their proposed
service, rather than the historical
Amtrak costs, that will be particularly
important in the bidding process.

This final rule incorporates the
adequate resources certification
requirement by providing, in § 269.3(a),
that part 269 is not applicable to any
railroad, unless and until, the Secretary
certifies that FRA has sufficient
resources that are adequate to undertake
the pilot program. Only upon such
certification does the pilot program
become available. As described below,
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the time period within which petitions
may be filed with FRA is triggered by
FRA providing notice of the Secretary’s
certification.

A comment stated that the Secretary
must quickly certify that FRA has
adequate resources to undertake the
program; the comment further provided
that substantial FRA resources would
not be required for the pilot program.
The Secretary will issue this
certification when appropriate. In
addition, it must be noted that FRA will
expend valuable resources in
administering the pilot program,
especially in the thorough evaluation of
each of the petitions and bid packages
that may be received.

c. Timeline Established by the Final
Rule

The final rule establishes deadlines
for filing petitions, filing bids, and
FRA’s execution of contract(s) with any
winning bidders. As to the filing of
petitions, § 269.7(b) of the final rule
requires a petition to be filed with FRA
no later than 45 days after FRA provides
notice of the Secretary’s certification
that the FRA Administrator has
sufficient resources that are adequate to
undertake the pilot program. This
deadline is necessary in order to comply
with the statutory mandate. Specifically,
49 U.S.C. 24711(a)(4) requires FRA to,
as relevant here, “give preference in
awarding contracts to bidders seeking to
operate routes that have been identified
as one of the five worst performing
Amtrak routes under section 24710” of
title 49 of the United States Code. In
order to comply with this statutory
directive to “give preference” to “the
five worst performing Amtrak routes,”
FRA must be able to evaluate all bids at
the same time. Section 269.7(b)’s
petition deadline enables FRA to
evaluate all bids at the same time and
to “give preference’” where appropriate
as directed by the statute.

In addition, §§ 269.3(c) and 269.7(d)
of the final rule also take into
consideration the possibility that the
period during which a railroad may
provide passenger rail service under this
pilot program, which is currently set by
statute to expire on October 16, 2013, is
extended by statute. In that event, the
final rule requires petitions to be filed
with FRA no later than 60 days after the
enactment of such statutory authority
and requires such petitions to otherwise
comply with the requirements of this
part.

A comment stated that the “worst
performing routes’ criteria must be
modified to assure that other routes,
including State-supported routes, be
eligible for the pilot program. Another

comment sought clarification regarding
whether petitions for routes which were
not one of the worst performing routes
would be permitted to compete against
one of the worst performing routes.
Section 214 of PRIIA mandates which
routes are eligible for the pilot program,
as follows: Those routes described in 49
U.S.C. 24102(5)(B), (C), or (D) and 49
U.S.C. 24702. See 49 U.S.C. 24711(a)(1).
As such, Amtrak State-supported routes
under 49 U.S.C. 24702 are eligible for
the pilot program. In addition, the worst
performing routes preference is required
by statute, and simply provides that
FRA shall give preference in awarding
contracts to bidders who are seeking to
operate such routes. See 49 U.S.C.
24711(a)(4). FRA is not required to
select such routes; instead, the worst
performing routes preference is one
factor in FRA’s evaluation of the bids
submitted.

As to the filing of bids, § 269.9
requires the Petitioner and Amtrak to
both file bids with FRA no later than 60
days after the petition deadline
established by § 269.7(b). Section
269.9(b) articulates the bid
requirements. The 60-day time period
gives a bidder sufficient time to prepare
a bid that satisfies the bid requirements,
while also limiting the duration of the
bid process.

One comment stated that a
petitioner’s failure to submit a bid
within the timeline established by this
final rule should result in an automatic
disqualification of that party from
bidding on the route at issue. The
comment stated that late bids would
defeat what is already a short-duration
program, and would allow a party to
game the process. The final rule is clear
that under § 269.9 both the petitioner
and Amtrak must file bids with FRA no
later than 60 days after the petition
deadline established by § 269.7(b). No
allowance is made for exceptions to this
deadline. Furthermore, § 269.13 requires
FRA to execute a contract with the
winning bidder(s) no later than 90 days
after the bid deadline established by
§269.9.

Lastly, as to the award and execution
of contracts with winning bidders,
§269.13 requires FRA to execute a
contract with the winning bidder(s) no
later than 90 days after the bid deadline
established by § 269.9. Section 214 of
PRIIA requires FRA to “execute a
contract within a specified, limited
time.” 49 U.S.C. 24711(a)(5). The 90-day
time period is a limited period for FRA
and the winning bidder(s) to execute an
agreement(s) that satisfies the
requirements of § 269.13, including
FRA'’s obligation of an operating subsidy

in compliance with the statutory
requirements.

II. Section-by-Section Analysis

Section 269.1 Purpose

This section provides that the final
rule carries out the statutory mandate
set forth in 49 U.S.C. 24711 that requires
FRA to develop a pilot program that
permits a rail carrier or rail carriers that
own infrastructure over which Amtrak
operates a passenger rail service route to
petition FRA to be considered as a
passenger rail service provider over that
route in lieu of Amtrak.

A comment sought clarification
regarding the meaning of the term
“own’’ as it is used in this section (and
as it is used in § 269.7(a) of this final
rule). The comment further stated that
the party responsible for maintenance of
such infrastructure under 49 CFR part
213 should be considered an owner for
purposes of this section. However, § 214
of PRIIA is clear in that only a rail
carrier or rail carriers that own such
infrastructure may submit a petition
under the pilot program. See 49 U.S.C.
24711(a)(1). The statute does not
authorize FRA to expand this statutory
directive by allowing a party
responsible for maintenance of such
infrastructure to submit a petition.
Furthermore, and as noted above, this
final rule does not prohibit an eligible
rail carrier from entering into an
agreement with a third party (such as an
entity that maintains the infrastructure)
to manage and/or operate the passenger
rail service.

Section 269.3 Application

Paragraph (a) of this section provides
that the final rule does not apply to any
railroad, unless and until, the Secretary
certifies that FRA has sufficient
resources that are adequate to undertake
the pilot program. This section also
states that, upon receipt, FRA will
provide notice of the certification on the
FRA public Web site. This paragraph is
based on the statutory directive in 49
U.S.C. 24711(e). In addition, as
discussed in § 269.7(a), FRA’s notice of
the Secretary’s certification will trigger
the 45-day deadline by which an
eligible railroad may petition FRA
under the pilot program.

Paragraph (b) of this section provides
that the pilot program will not be made
available to more than two Amtrak
intercity passenger rail routes. This
paragraph is based on the statutory
directive contained in 49 U.S.C.
24711(b).

Paragraph (c) of this section provides
that any rail carrier or rail carriers
awarded a contract to provide passenger
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rail service under the pilot program may
only be able to provide such service for
a period not to exceed five years after
October 16, 2008 (the date of PRIIA’s
enactment), or a later date authorized by
statute. This paragraph is based on the
statutory directive contained in 49
U.S.C. 24711(a)(1). In addition, this
paragraph also takes into consideration
the possibility that the 5-year limitation
period established in PRIIA is extended
by statute.

Several comments stated that the pilot
program should be extended to allow for
a longer program period (e.g., extending
the program to five years from the time
an award is made), which the comments
stated would allow pilot program
operators to function more efficiently,
and would be a more appropriate period
of time considering the work necessary
to operate a route. However, as
discussed, § 214 of PRIIA requires that
the pilot program not exceed five years
after the date of PRIIA’s enactment
(October 16, 2008). In addition, the final
rule does take into consideration the
possibility that the period established in
PRIIA may be extended by statute.

Section 269.5 Definitions

This section contains the definitions
for the final rule. This section defines
the following terms: Act; Administrator;
Amtrak; File and filed; Financial plan;
FRA; Operating plan; Passenger rail
service route; Petitioner; Railroad, and
Secretary. Among other definitions, this
section defines ““passenger rail service
route” to mean those routes described in
49 U.S.C. 24102(5)(B), (C), and (D) and
in 49 U.S.C. 24702. This definition is
based on the statutory directive
contained in 49 U.S.C. 24711(a)(1). In
addition, this section defines “railroad”
to mean a rail carrier or rail carriers, as
defined in 49 U.S.C. 10102(5). This
definition is based on the statutory
directive contained in 49 U.S.C.
24711(a)(1) and (c)(3).

This section also defines “financial
plan” to mean a plan that contains, for
each Federal fiscal year fully or partially
covered by the bid: An annual
projection of the revenues, expenses,
capital expenditure requirements, and
cash flows (from operating activities,
investing activities, and financing
activities, showing sources and uses of
funds) attributable to the route; and a
statement of the assumptions
underlying the financial plan’s contents.
In addition, this section defines
“operating plan” to mean a plan that
contains, for each Federal fiscal year
fully or partially covered by the bid: A
complete description of the service
planned to be offered, including the
train schedules, frequencies, equipment

consists, fare structures, and such
amenities as sleeping cars and food
service provisions; station locations;
hours of operation; provisions for
accommodating the traveling public,
including proposed arrangements for
stations shared with other routes;
expected ridership; passenger-miles;
revenues by class of service between
each city-pair proposed to be served;
and a statement of the assumptions
underlying the operating plan’s
contents. The final rule requires bidders
to include a financial plan and an
operating plan—as those terms are
defined here—in their bids. These
definitions will ensure that bids contain
sufficient information to be evaluated.

Section 269.7 Petitions

Paragraph (a) of this section provides
that a railroad that owns infrastructure
over which Amtrak operates a passenger
rail service route may petition FRA to be
considered as a passenger rail service
provider over that route in lieu of
Amtrak for a period of time consistent
with the time limitations described in
section 269.3(c). This paragraph is based
on the statutory directive contained in
49 U.S.C. 24711(a)(1). This paragraph
does not require that a railroad own all
of the infrastructure over which Amtrak
operates a passenger rail service route in
order to file a petition.

Comments sought clarification
regarding the routes that are eligible
under the pilot program (one comment
sought confirmation that all current
non-Northeast Corridor Amtrak-
operated routes are eligible for the pilot
program, whether part of Amtrak’s
national system or State-supported, and
regardless of the length of the route). A
related comment sought clarification
regarding the eligibility of routes which
connected with or utilized Northeast
Corridor or other Amtrak-owned
infrastructure. As discussed above,
PRITA and this final rule provide that all
of the routes described in 49 U.S.C.
24102(5)(B), (C), and (D) and in 49
U.S.C. 24702 are eligible. See 49 U.S.C.
24711(a)(1). Amtrak’s Northeast
Corridor is not eligible for the pilot
program. See 49 U.S.C. 24711(a)(1)
(statute does not include 49 U.S.C.
24102(5)(A) in the description of
eligible Amtrak routes). As noted, FRA
will examine any agreement(s)
necessary for the operation of the
proposed passenger service over right-
of-way on the route that is not owned
by the petitioning railroad, as described
in § 269.9(b)(2) of this final rule. This
analysis would include any Amtrak-
owned infrastructure on the route at
issue (whether voluntary or pursuant to

a Surface Transportation Board order
under § 217 of PRITA).

Another comment asked whether the
proposed rule “exercise[s] any
jurisdiction” over the process in which
a State enters into a contract with a
party other than Amtrak to operate a
State-supported intercity passenger
route (or whether such a situation more
appropriately falls under § 217 of
PRIIA). Section 214 of PRIIA does not
address this issue, nor does this final
rule.

In seeking clarification regarding the
meaning of the term ““passenger rail
service route” as used in Paragraph (a)
of this section, a comment questioned
whether the Chicago-Milwaukee route
21 Hiawatha is included as part of the
route 25 Empire Builder because it uses
the same trackage, and whether route
25, which has two destinations, Seattle
and Portland, is one route or two.
Determination of these site-specific
details can only be made in response to
specific petitions. For this final rule to
address every such situation—of which
the national rail network could present
more than one—would add needless
complexity and would delay the
rulemaking process.

A comment questioned FRA’s
authority to permit a rail carrier that
does not own all of the infrastructure on
a particular eligible route to access that
portion of the infrastructure owned by
another party. This comment
misconstrues the proposed rule. Under
the NPRM and this final rule, a railroad
that owns infrastructure over which
Amtrak operates certain passenger rail
service routes may petition FRA. As
noted, a railroad does not have to own
all of the infrastructure over which
Amtrak operates in order to file a
petition. However, in that event, FRA
would expect the railroad to describe in
its bid the agreement(s) necessary to
operate over right-of-way that is not
owned by the bidding railroad, in
compliance with § 269.9(b) of this final
rule.

A comment also stated that a railroad
should be able to offer service over a
shorter route (as compared to the
Amtrak route) if the omitted section of
the route would continue to be provided
with service by another passenger train.
However, § 214 of PRIIA and this final
rule require that a railroad selected to
provide rail passenger service over a
route under the pilot program must
continue to provide passenger rail
service on the route that is no less
frequent, nor over a shorter distance,
than Amtrak provided on that route
before the award. See 49 U.S.C.
24711(c)(1)(A).
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Paragraph (b) of this section provides
that a petition submitted to FRA under
this rule must: Be filed with FRA no
later than 45 days after FRA provides
notice of the Secretary’s certification
pursuant to proposed § 269.3(a);
describe the petition as a “‘Petition to
Provide Passenger Rail Service under 49
CFR part 269”; and describe the route or
routes over which the petitioner wants
to provide passenger rail service and the
Amtrak service that the petitioner wants
to replace. This paragraph is intended to
ensure that a petition provides clear
notice to FRA.

Paragraph (c) of this section provides
that, in the event that a later statute
extends the time period under which a
railroad may provide passenger rail
service pursuant to the pilot program,
petitions would have to be filed with
FRA no later than 60 days after the later
of the enactment of such statutory
authority or the Secretary’s issuance of
the certification under § 269.3(a), and
that the petition must otherwise comply
with the requirements of the pilot
program. This paragraph takes into
consideration the possibility that the 5-
year limitations period established in
PRIIA is extended by statute.

Section 269.9 Bid Process

Paragraph (a) of this section provides
that FRA will notify Amtrak of any
eligible petition filed with FRA no later
than 30 days after FRA’s receipt of such
petition. This paragraph is based on the
statutory directive contained in 49
U.S.C. 24711(a)(2).

A comment stated that Amtrak should
be required to provide any bidder under
the pilot program with route
performance information for the
previous five years (including ridership,
passenger-miles, and revenues by class
of service between each city-pair).
However, such a requirement is beyond
the authority created by § 214 of PRIIA.

A comment also stated that FRA and
Amtrak should work with bidders under
the pilot program to develop a proposal
that is mutually beneficial to all parties
(e.g., a proposal in which Amtrak
continues to provide some of its services
for the route at issue). The statutory
mandate sets forth a competitive process
in which a railroad and Amtrak bid for
aroute. The statute does not authorize
a requirement that Amtrak work on a
collaborative bid with a railroad that is
seeking to replace Amtrak.

A comment sought clarification
regarding whether Amtrak is restricted
to bidding its current fully-allocated
financial performance under the route
profitability system, or whether Amtrak
could be allowed to propose anything
materially different from its current

performance. That comment went on to
state that Amtrak should not be able to
make a bid materially different from its
current fully-allocated financial and
performance metrics and that Amtrak
should not be able to make a bid based
on incremental costs because its
overhead is devoted to servicing these
passenger routes. However, § 214 of
PRIIA and this final rule are intended to
foster improved and more competitive
passenger rail service. The comment’s
proposed restrictions would stifle
innovation and work against that very
purpose. Moreover, all bidders have an
inherent interest in minimizing the cash
losses of the service in question:
Amtrak, because it operates under a
limited Federal operating grant; and the
competing bidder(s), which would need
to minimize both the subsidy
requirement and the cash drain on their
corporate finances (so as to both win the
bid and safeguard their profitability).
FRA believes that these inherent factors
will prohibit bids that do not cover their
full costs, and in any event, FRA will be
carefully evaluating all bids for their
viability.

Paragraph (b) of this section describes
the bid requirements, including a
requirement that such bids must be filed
with FRA no later than 60 days after the
petition deadline established by § 269.7.
Paragraph (b) further provides that such
bids must: (1) Provide FRA with
sufficient information to evaluate the
level of service described in the
proposal, and to evaluate the proposal’s
compliance with the requirements
described in § 269.13(b); (2) describe
how the bidder would operate the route
(including an operating plan, a financial
plan and, if applicable, any agreement(s)
necessary for the operation of passenger
service over right-of-way on the route
that is not owned by the railroad), and,
if the bidder intends to generate any
revenues from ancillary activities (i.e.,
activities other than passenger
transportation, accommodations, and
food service) as part of its proposed
operation of the route, then the bidder
must fully describe such ancillary
activities and identify their incremental
impact in all relevant sections of the
operating plan and the financial plan,
and on the route’s performance under
the financial and performance metrics
developed pursuant to § 207 of the Act,
together with the assumptions
underlying the estimates of such
incremental impacts; (3) describe what
Amtrak passenger equipment would be
needed, if any; (4) describe in detail,
including amounts, timing, and
intended purpose, what sources of
Federal and non-Federal funding the

bidder would use, including but not
limited to any Federal or State operating
subsidy and any other Federal or State
payments; (5) contain a staffing plan
describing the number of employees
needed to operate the service, the job
assignments and requirements, and the
terms of work for prospective and
current employees of the bidder for the
service outlined in the bid; and (6)
describe how the passenger rail service
would comply with the financial and
performance metrics developed
pursuant to § 207 of PRIIA (at a
minimum, this description must
include, for each Federal fiscal year
fully or partially covered by the bid: A
projection of the route’s expected on-
time performance and train delays
according to the metrics developed
pursuant to § 207 of PRIIA; and the net
cash used in operating activities per
passenger-mile attributable to the route,
both before and after the application of
any expected public subsidies). This
paragraph is based on the statutory
directive contained in 49 U.S.C.
24711(a)(3) and (a)(6).

FRA is making one technical change
to the rule text in Paragraph (b)(6) in
order to permit FRA to better compare
and evaluate bids. Paragraph (b)(6)
provides that a bid must describe how
the passenger rail service would comply
with the financial and performance
metrics developed pursuant to § 207 of
PRIIA, and then proceeds to list what
that description must include. The last
item in that list is the net cash used in
operating activities per passenger-mile.
FRA is making one technical change
here by further stating that the net cash
must be both before and after the
application of any expected public
subsidies. This clarification is
consistent with the statutory mandate
and the metrics developed pursuant to
§ 207 of PRIIA, and allows for FRA to
be able to compare the net cash numbers
provided by Amtrak and a rail carrier.
See 49 U.S.C. 24711(a)(4).

Paragraph (c) of this section provides
that FRA may request supplemental
information from a petitioner and/or
Amtrak where FRA determines such
information is needed to evaluate a bid.
In such a request, FRA will establish a
deadline by which the supplemental
information must be submitted to FRA.
This paragraph allows FRA to request
additional information where the
information provided in a bid prevents
FRA from adequately evaluating the
proposal.

Section 269.11 Evaluation

This section provides that FRA will
select a winning bidder by evaluating
the bids against the financial and
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performance metrics developed under
section 207 of PRIIA and the
requirements of this part, and will give
preference in awarding contracts to
bidders seeking to operate routes that
have been identified as one of the five
worst performing Amtrak routes under
49 U.S.C. 24710. This paragraph is
based on the statutory directive
contained in 49 U.S.C. 24711(a)(4).

Section 269.13 Award

Paragraph (a) of this section provides
that FRA will execute a contract with
the winning bidder(s) consistent with
the requirements of § 269.13 and as FRA
may otherwise require, no later than 90
days after the bid deadline established
by § 269.9(b). This paragraph also
provides that FRA will provide timely
notice of these selections to all
petitioners and to Amtrak. This
paragraph is based on the statutory
directive contained in 49 U.S.C.
24711(a)(5).

Paragraph (b) of this section provides
that, among other things, such a contract
will: (1) Award to the winning bidder
the right and obligation to provide
passenger rail service over that route
subject to such performance standards
as FRA may require, consistent with the
standards developed under section 207
of PRIIA; (2) award to the winning
bidder an operating subsidy for the first
year at a level not in excess of the level
in effect during the fiscal year preceding
the fiscal year in which the petition was
received, adjusted for inflation, and for
any subsequent years at such level,
adjusted for inflation; (3) condition the
operating and subsidy rights upon the
winning bidder continuing to provide
passenger rail service on the route that
is no less frequent, nor over a shorter
distance, than Amtrak provided on that
route before the award; (4) condition the
operating and subsidy rights upon the
winning bidder’s compliance with the
minimum standards established under
section 207 of PRIIA and such
additional performance standards as
FRA may establish; and (5) subject the
winning bidder to the grant conditions
established by 49 U.S.C. 24405. This
paragraph is based on the statutory
directive contained in 49 U.S.C.
24711(a)(5), (c)(1), and (c)(4).

A comment stated that FRA should
mandate contractual provisions for
liability and insurance that are
consistent for all parties. However, the
statutory mandate does not authorize
such a requirement. It should be noted
that § 214 and this final rule do require
that a winning bidder under the pilot
program shall be subject to the grant
conditions under 49 U.S.C. 24405. See
49 U.S.C. 24711(c)(4). One requirement

under 49 U.S.C. 24405(c)(1)(D) is
compliance with the liability
requirements consistent with 49 U.S.C.
28103, which among other things limits
rail passenger transportation liability.
Paragraph (c) of this section provides
that the winning bidder will make their
staffing plan, submitted as required by
§269.9(b)(4), available to the public
after the bid award. This paragraph is
based on the statutory directive
contained in 49 U.S.C. 24711(a)(6).

Section 269.15 Access to Facilities;
Employees

Paragraph (a) of this section provides
that, if an award under § 269.13 is made
to a rail carrier other than Amtrak,
Amtrak must provide access to its
reservation system, stations, and
facilities directly related to operations to
the winning bidder awarded a contract,
in accordance with § 217 of PRIIA,
necessary to carry out the purposes of
the final rule. This paragraph is based
on the statutory directive contained in
49 U.S.C. 24711(c)(2).

A comment stated that the rolling
stock, stations, and reservation systems
that Amtrak uses need to be available to
pilot program operators at no cost. As
discussed, § 214 of PRIIA requires that
Amtrak provide access to its reservation
system, stations, and facilities. See 49
U.S.C. 24711(c)(2). However, § 214 does
not authorize FRA to require Amtrak to
provide such access at no cost.

A comment sought clarification
regarding how FRA would establish an
equitable cost basis for third party
access to Amtrak’s reservation system,
stations, and facilities in a timely
manner. As required by statute and this
final rule, Amtrak is required to provide
such access in accordance with §217 of
PRIIA, which provides a process by
which a cost is agreed upon by the
parties. See 49 U.S.C. 24711(c)(2).

A comment also sought clarification
as to whether such access includes
access to services provided by Amtrak
employees, including reservation
agents, redcaps, gate agents, Qualified
Maintenance Persons or Qualified
Persons. The statute and this final rule
only provide that Amtrak shall be
required to provide access to its
reservation system, stations, and
facilities; the statute does not authorize
access to services performed by Amtrak
employees.

A comment stated that Amtrak should
not be able to prevent operation of a
route by a private rail carrier by
withholding services directly related to
Amtrak’s control of its facilities,
stations, or reservation systems. FRA
agrees that Amtrak must comply with
the requirements of the statute and this

final rule. In providing access to its
reservation system, stations, and
facilities, Amtrak would need to allow
the third-party to successfully use the
reservation system, stations and
facilities.

A comment sought clarification
regarding whether the term “facilities”
as used in paragraph (a) of this section
encompasses Amtrak’s contracted right
to use facilities it does not own and
provided the hypothetical example of
whether a bidder for the Vermonter
route would have access to the portion
of the Northeast Corridor between New
Haven and New York City owned by
Metro North. That comment went on to
state that the definition should be broad
and should encompass all facilities to
which Amtrak has access through
ownership, lease or contract. Section
214 of PRIIA does not authorize such a
broad definition. Putting aside
circumstances in which Amtrak owns
the infrastructure and § 217 of PRIIA
may apply, neither the statute nor this
final rule require that owners of right-
of-way not owned by a bidding railroad
must provide access to their
infrastructure. As described above,
pursuant to the statutory mandate, the
pilot program developed by this final
rule only permits a rail carrier or rail
carriers that own infrastructure to
petition FRA. In the event that a bidder
does not own all of the infrastructure on
the route, the bid must describe the
operating agreements necessary for
operation on the right-of-way not owned
by the railroad.

Paragraph (b) of this section provides
that the employees of any person used
by a rail carrier in the operation of a
route under the final rule will be
considered an employee of that carrier
and subject to the applicable Federal
laws and regulations governing similar
crafts or classes of employees of Amtrak,
including provisions under § 121 of the
Amtrak Reform and Accountability Act
of 1997 relating to employees that
provide food and beverage service. This
paragraph is based on the statutory
directive contained in 49 U.S.C.
24711(c)(3).

Paragraph (c) of this section provides
that a winning bidder will provide
hiring preference to qualified Amtrak
employees displaced by the award of
the bid, consistent with the staffing plan
submitted by the winning bidder. This
paragraph is based on the statutory
directive contained in 49 U.S.C.
24711(c)(4).

Section 269.17 Cessation of Service

This section provides that, if a rail
carrier awarded a route under this rule
ceases to operate the service or fails to
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fulfill its obligations under the contract
required under § 269.13, the
Administrator, in collaboration with the
Surface Transportation Board, will take
any necessary action consistent with
title 49 of the United States Code to
enforce the contract and ensure the
continued provision of service,
including the installment of an interim
service provider and re-bidding the
contract to operate the service. This
section further provides that the entity
providing service would either be
Amtrak or a rail carrier eligible for the
pilot program under § 269.7. This
paragraph is based on the statutory
directive contained in 49 U.S.C.
24711(d).

III. Regulatory Impact and Notices

1. Executive Orders 12866 and 13563
and DOT Regulatory Policies and
Procedures

This final rule has been evaluated in
accordance with existing policies and
procedures and determined to be non-
significant under Executive Orders
12866 and 13563, and U.S. Department
of Transportation (DOT) policies and
procedures. See 44 FR 11034; February
26, 1979. FRA has prepared and placed
in the docket a regulatory impact
analysis (RIA) addressing the economic
impact of this final rule. Document
inspection and copying facilities are
available at the DOT Central Docket
Management Facility located in Room
W12-140 on the ground level of the
West Building, 1200 New Jersey Avenue
SE., Washington, DC 20590. Docket
material is also available for inspection
electronically through the Federal
eRulemaking Portal at http://www.
regulations.gov. Photocopies may also
be obtained by submitting a written
request to the FRA Docket Clerk at the
Office of Chief Counsel, RCC-10, Mail
Stop 10, Federal Railroad
Administration, 1200 New Jersey
Avenue SE., Washington, DC 20590;
please refer to Docket No. FRA—-2009—
0108.

As part of a RIA, FRA generally
assesses quantitative measurements of
the cost and benefit streams expected to
result from the adoption of a rule.
However, in this case, due to the limited
number of routes that can be awarded
under the pilot program (only two
routes can be awarded), and the short
timeframe in which this pilot program
will operate (until 2013), it is not
feasible to perform an analysis for an
extended period. There are no alternate
service provider railroad regulatory
costs because the program is voluntary
with respect to such rail carriers.
Regulatory costs will be triggered for

Amtrak if one or more alternative
service providers bid on a route(s). For
informational purposes, FRA included
in the RIA appendices detailing the
estimated average costs for both a
railroad and Amtrak to participate in the
pilot program. FRA estimates the
average cost for each individual railroad
to participate in the program and to
submit the required bid proposal (the
majority of the cost) at about $300,000
per route, and the average cost for
Amtrak at about $150,000 per route
(regardless of how many individual
railroads bid on the individual Amtrak
route). Non-Amtrak railroads that
participate voluntarily will do so
because they consider the benefits to
exceed the costs. Thus, any
participation will be net-beneficial with
respect to the voluntary participant.
Any costs to Amtrak are regulatory costs
incurred solely due to the requirements
of this final rule, and will primarily be
associated with costs associated with
developing bids.

Given that this pilot program is
voluntary for alternate service providers
and is not currently funded by Congress,
FRA estimates that this regulation will
not result in any benefits or costs.

2. Regulatory Flexibility Act

To ensure potential impacts of rules
on small entities are properly
considered, FRA developed this final
rule in accordance with Executive Order
13272 (“Proper Consideration of Small
Entities in Agency Rulemaking”) and
DOT’s procedures and policies to
promote compliance with the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). The Regulatory Flexibility Act
requires an agency to review regulations
to assess their impact on small entities.
An agency must conduct a regulatory
flexibility analysis unless it determines
and certifies that a rule is not expected
to have a significant impact on a
substantial number of small entities.

Purpose

As noted earlier in this final rule, the
purpose of this rulemaking is to respond
to a statutory mandate to develop a pilot
program that permits a rail carrier or rail
carriers that own infrastructure over
which Amtrak operates certain
passenger rail service routes to petition
FRA to be considered as a passenger rail
service provider over such a route in
lieu of Amtrak for a period not to exceed
5 years after the date of enactment of the
Passenger Rail Investment and
Improvement Act of 2008 (PRIIA). The
final rule develops this pilot program in
conformance with the statutory
directive.

The Regulatory Flexibility Act of 1980
(5 U.S.C. 601 et seq.) requires a review
of proposed and final rules to assess
their impact on small entities, unless
the Secretary of Transportation certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Pursuant to
Section 312 of the Small Business
Regulatory Enforcement Fairness Act of
1996 (Pub. L. 104-121), FRA has issued
a final policy that formally establishes
“small entities” as including railroads
that meet the line-haulage revenue
requirements of a Class III railroad. Title
49 Code of Federal Regulations CFR Part
209, Appendix C. For other entities, the
same dollar limit in revenues governs
whether a railroad, contractor, or other
respondent is a small entity. Id.
Additionally, Section 601(5) defines as
“small entities” governments of cities,
counties, towns, townships, villages,
school districts, or special districts with
populations less than 50,000. Such
governments will not be directly
impacted by this final rule.

Rationale for Choosing Regulatory
Action and Legal Authority

FRA is initiating this final rule in
response to a statutory mandate set forth
in Section 214 of the PRIIA. Section 214
requires FRA to complete a rulemaking
proceeding to develop a pilot program
that permits a rail carrier or rail carriers
that own infrastructure over which
Amtrak operates certain passenger rail
service routes to petition FRA to be
considered as a passenger rail service
provider over such a route in lieu of
Amtrak for a period not to exceed 5
years after the date of enactment of the
PRIIA. This final rule develops this pilot
program in conformance with the
statutory directive.

Description of Regulated Entities and
Impacts

This final rule is applicable to
railroads that own infrastructure upon
which Amtrak operates those routes
described in 49 U.S.C. 24102(5)(B), (C),
and (D) and in 49 U.S.C. 24702, which
may include small railroads. ““Small
entity” is defined in 5 U.S.C. 601 as
including a small business concern that
is independently owned and operated,
and is not dominant in its field of
operation. The U.S. Small Business
Administration (SBA) has authority to
regulate issues related to small
businesses, and stipulates in its size
standards that a “‘small entity” in the
railroad industry is a for profit “line-
haul railroad” that has fewer than 1,500
employees, a “short line railroad” with
fewer than 500 employees, or a
“commuter rail system” with annual
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receipts of less than $7 million. See
““Size Eligibility Provisions and
Standards,” 13 CFR Part 121, Subpart A.
Federal agencies may adopt their own
size standards for small entities in
consultation with SBA and in
conjunction with public comment.
Pursuant to that authority, FRA has
published a final statement of agency
policy that formally establishes “small
entities” or ““small businesses’ as being
railroads, contractors, and hazardous
materials shippers that meet the revenue
requirements of a Class III railroad as set
forth in 49 CFR 1201.1-1, which is $20
million or less in inflation-adjusted
annual revenues, and commuter
railroads or small governmental
jurisdictions that serve populations of
50,000 or less. See 68 FR 24891 (May 9,
2003) (codified at Appendix C to 49 CFR
Part 209). The $20 million limit is based
on the Surface Transportation Board’s
revenue threshold for a Class III railroad
carrier. Railroad revenue is adjusted for
inflation by applying a revenue deflator
formula in accordance with 49 CFR
1201.1-1. FRA is using this definition
for the final rule.

Minimum Requirements for Pilot
Program Applications

Small railroads face the same
requirements for entry in the pilot
program as other railroads. The railroad
must own infrastructure upon which
Amtrak operates those routes described
in 49 U.S.C. 24102(5)(B), (C), and (D),
and in 49 U.S.C. 24702.

Disclosure of Assumptions

The purpose of this economic analysis
is to provide pertinent information on
the effects of the regulation, 49 CFR Part
269, Alternate Passenger Rail Service
Pilot Program. FRA believes that the
regulation will not have any effect on
small railroads since participation in the
pilot program is voluntary, only two
routes are available for award, the
program expires in 2013, and it is
unlikely that Federal funding not
currently available will be available for
the program. FRA does not anticipate
that any small railroads will be
interested in taking over such an
existing, eligible Amtrak route.

Criteria for Substantial Number

This regulation is voluntary for all rail
carriers, except Amtrak, which will be
impacted only if another carrier
petitions to participate in the pilot
program. Therefore, there are no
mandates placed on large or small
railroads. Consequently, this regulation
will not affect a substantial number of
small entities, and most likely will not
impact any small entities.

Criteria for Significant Economic
Impacts

The factual basis for the certification
that this final rule will not have a
significant economic impact on a
substantial number of small entities is
that the pilot program is voluntary for
all rail carriers except Amtrak; and no
small entities are anticipated to apply.
Therefore, this regulation is not
expected to have a significant economic
impact on a substantial number of small
entities.

FRA notes that this regulation does
not disproportionately place any small
railroads that are small entities at a
significant competitive disadvantage.
Small railroads are not excluded from
participation, so long as they are
eligible. This regulation and the
underlying statute are aimed at railroads
taking over an entire route. If Amtrak
uses 30 miles of a small railroad’s
infrastructure in a route that is 750
miles long, the small railroad could not
apply to take over just its own segment,
but will have to apply to take over the
whole route. Thus, the ability to bid on
a route is not constrained by a railroad’s
size.

Request for Comments

FRA invited comments from all
interested parties on this certification.
FRA also requested comments on the
regulatory impact analysis and its
underlying assumptions. FRA
particularly encouraged small entities
that could potentially be impacted by
the proposed regulation to participate in
the public comment process by
submitting comments on this
assessment or this rulemaking to the
official DOT docket. Although FRA
received comments on the proposed
rule, none were related to either
economic analysis.

Certification

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. 605(b)), FRA certifies that
this final rule will not have a significant
economic impact on a substantial
number of small entities. The final rule
does not require, or otherwise impose,
any requirements upon any small
entities. Instead, this final rule develops
a pilot program under which an eligible
small entity may voluntarily elect to
participate. Furthermore, the final rule
establishes a very limited pilot program
that applies to no more than two Amtrak
routes.

3. Paperwork Reduction Act

According to the Paperwork
Reduction Act of 1995 and OMB’s
Implementing Guidance at 5 CFR
1320.3(c), “collection of information

means, except as provided in section
1320.4, the obtaining, causing to be
obtained, soliciting, or requiring the
disclosure to an agency, third parties or
the public of information by or for an
agency by means of identical questions
posed to, or identical reporting,
recordkeeping, or disclosure
requirements imposed on, ten or more
persons, whether such collection of
information is mandatory, voluntary, or
required to obtain or retain a benefit.”
FRA expects that the requirements of
this final rule will affect less than 10
railroads or “persons” as defined in 5
CFR 1320.(c)(4). Consequently, no
information collection submission is
necessary, and no approval is being
sought from the Office of Management
and Budget (OMB) at this time.

4. Environmental Impact

FRA has evaluated this final rule in
accordance with its “Procedures for
Considering Environmental Impacts”
(FRA’s Procedures) (64 FR 28545, May
26, 1999) as required by the National
Environmental Policy Act (42 U.S.C.
4321 et seq.), other environmental
statutes, Executive Orders, and related
regulatory requirements. FRA has
determined that this document is not a
major FRA action (requiring the
preparation of an environmental impact
statement or environmental assessment)
because the rulemaking would not
result in a change in current passenger
service; instead, the program would
only potentially result in a change in the
operator of such service. In accordance
with section 4(c) and (e) of FRA’s
Procedures, the agency has further
concluded that no extraordinary
circumstances exist with respect to this
final rule that might trigger the need for
a more detailed environmental review.
As aresult, FRA finds that this final rule
is not a major Federal action
significantly affecting the quality of the
human environment.

5. Federalism Implications

Executive Order 13132, “Federalism”
(64 FR 43255, Aug. 4, 1999), requires
FRA to develop an accountable process
to ensure ‘‘meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” are
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” Under Executive
Order 13132, the agency may not issue
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a regulation with federalism
implications that imposes substantial
direct compliance costs and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or the agency consults
with State and local government
officials early in the process of
developing the regulation. Where a
regulation has federalism implications
and preempts State law, the agency
seeks to consult with State and local
officials in the process of developing the
regulation.

FRA has analyzed this final rule in
accordance with the principles and
criteria contained in Executive Order
13132. This final rule will not have a
substantial direct effect on the States, on
the relationship between the Federal
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. In addition, this
final rule will not impose substantial
direct compliance costs on State and
local governments. Therefore, the
consultation and funding requirements
of Executive Order 13132 do not apply.
As explained, FRA has determined that
this final rule has no federalism
implications. Accordingly, FRA has
determined that preparation of a
federalism summary impact statement
for this final rule is not required.

6. Unfunded Mandates Reform Act of
1995

Pursuant to Section 201 of the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4, 2 U.S.C. 1531), each
Federal agency ““shall, unless otherwise
prohibited by law, assess the effects of
Federal regulatory actions on State,
local, and tribal governments, and the
private sector (other than to the extent
that such regulations incorporate
requirements specifically set forth in
law).” Section 202 of the Act (2 U.S.C.
1532) further requires that “before
promulgating any general notice of
proposed rulemaking that is likely to
result in the promulgation of any rule
that includes any Federal mandate that
may result in expenditure by State,
local, and tribal governments, in the
aggregate, or by the private sector, of
$100,000,000 or more (adjusted
annually for inflation) in any one year,
and before promulgating any final rule
for which a general notice of proposed
rulemaking was published, the agency
shall prepare a written statement”
detailing the effect on State, local, and
tribal governments and the private
sector. This monetary amount of
$100,000,000 has been adjusted to

$140,800,000 to account for inflation.
This final rule will not result in the
expenditure of more than $140,800,000
by the public sector in any one year, and
thus preparation of such a statement is
not required.

7. Energy Impact

Executive Order 13211 requires
Federal agencies to prepare a Statement
of Energy Effects for any “significant
energy action.” 66 FR 28355 (May 22,
2001). Under the Executive Order, a
“significant energy action” is defined as
any action by an agency (normally
published in the Federal Register) that
promulgates or is expected to lead to the
promulgation of a final rule or
regulation, including notices of inquiry,
advance notices of proposed
rulemaking, and notices of proposed
rulemaking that: (1)(i) Is a significant
regulatory action under Executive Order
12866 or any successor order, and (ii) is
likely to have a significant adverse effect
on the supply, distribution, or use of
energy; or (2) is designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. FRA has
evaluated this final rule in accordance
with Executive Order 13211. FRA has
determined that this final rule is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. Consequently, FRA has
determined that this final rule is not a
“significant energy action” within the
meaning of Executive Order 13211.

8. Privacy Act Information

Interested parties should be aware
that anyone is able to search the
electronic form of all written
communications and comments
received into any agency docket by the
name of the individual submitting the
document (or signing the document, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477), or you may visit http://www.dot.
gov/privacy.html.

List of Subjects in 49 CFR Part 269
Railroads; Railroad employees.
The Rule

For the reasons discussed in the
preamble, FRA amends chapter II,
subtitle B of title 49, Code of Federal
Regulations, by adding part 269 to read
as follows:

PART 269—ALTERNATE PASSENGER
RAIL SERVICE PILOT PROGRAM

Sec.

269.1
269.3
269.5

Purpose.

Application.

Definitions.

269.7 Petitions.

269.9 Bid process.

269.11 Evaluation.

269.13 Award.

269.15 Access to facilities; employees.
269.17 Cessation of service.

Authority: Sec. 214, Div. B, Pub. L. 110-
432; 49 U.S.C. 24711; and 49 CFR 1.49.

§269.1 Purpose.

The purpose of this part is to carry out
the statutory mandate set forth in
49 U.S.C. 24711 requiring FRA to
develop a pilot program that permits a
railroad that owns infrastructure over
which Amtrak operates a passenger rail
service route to petition FRA to be
considered as a passenger rail service
provider over that route in lieu of
Amtrak.

§269.3 Application.

(a) Certification. This part will not be
applicable to any railroad, unless and
until, the Secretary certifies that FRA
has sufficient resources that are
adequate to undertake the pilot program
developed by this part. FRA will
provide notice of the certification on the
FRA public Web site upon receipt.

(b) Route limitations. The pilot
program developed by this part will not
be made available to more than two
Amtrak intercity passenger rail routes.

(c) Time limitations. Any railroad
awarded a contract to provide passenger
rail service under the pilot program
developed by this part shall only
provide such service for a period not to
exceed either five years after October 16,
2008, or a later date authorized by
statute.

§269.5 Definitions.

As used in this part—

Act means the Passenger Rail
Investment and Improvement Act of
2008 (Pub. L. 110-432, Division B (Oct.
16, 2008)).

Administrator means the Federal
Railroad Administrator, or the Federal
Railroad Administrator’s delegate.

Amtrak means the National Railroad
Passenger Corporation.

File and Filed mean submission of a
document under this part on the date
the document was postmarked, or the
date the document was emailed to FRA.

Financial plan means a plan that
contains, for each Federal fiscal year
fully or partially covered by the bid: An
annual projection of the revenues,
expenses, capital expenditure
requirements, and cash flows (from
operating activities, investing activities,
and financing activities, showing
sources and uses of funds) attributable
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to the route; and a statement of the
assumptions underlying the financial
plan’s contents.

FRA means the Federal Railroad
Administration.

Operating plan means a plan that
contains, for each Federal fiscal year
fully or partially covered by the bid: A
complete description of the service
planned to be offered, including the
train schedules, frequencies, equipment
consists, fare structures, and such
amenities as sleeping cars and food
service provisions; station locations;
hours of operation; provisions for
accommodating the traveling public,
including proposed arrangements for
stations shared with other routes;
expected ridership; passenger-miles;
revenues by class of service between
each city-pair proposed to be served;
and a statement of the assumptions
underlying the operating plan’s
contents.

Passenger rail service route means
those routes described in 49 U.S.C.
24102(5)(B), (C), and (D) or in 49 U.S.C.
24702.

Petitioner means a railroad, other than
Amtrak, that has submitted a petition to
FRA under section 269.7 of this part.

Railroad means a rail carrier or rail
carriers, as defined in 49 U.S.C.
10102(5).

Secretary means the Secretary of the
U.S. Department of Transportation.

§269.7 Petitions.

(a) In General. A railroad that owns
infrastructure over which Amtrak
operates a passenger rail service route
may petition FRA to be considered as a
passenger rail service provider over that
route in lieu of Amtrak for a period of
time consistent with the time
limitations described in § 269.3(c) of
this part.

(b) Petition Requirements. Each
petition shall:

(1) Be filed with FRA no later than 45
days after FRA provides notice of the
Secretary’s certification pursuant to
§ 269.3(a) of this part using the
following method: email to
Priia214@dot.gov;

(2) Describe the petition as a “Petition
to Provide Passenger Rail Service under
49 CFR part 269”; and

(3) Describe the route or routes over
which the petitioner wants to provide
passenger rail service and the Amtrak
service that the petitioner wants to
replace.

(c) Future petitions. In the event that
a statute extends the time period under
which a railroad may provide passenger
rail service pursuant to the pilot
program developed by this part,
petitions under this section shall be

filed with FRA no later than 60 days
after the later of the enactment of such
statutory authority or the Secretary’s
issuance of the certification under
§269.3(a), and shall otherwise comply
with the requirements of this part.

§269.9 Bid process.

(a) Amtrak notification. FRA will
notify Amtrak of any eligible petition
filed with FRA no later than 30 days
after FRA’s receipt of such petition.

(b) Bid requirements. A petitioner and
Amtrak must both file a bid with FRA
to provide passenger rail service over
the route to which the petition relates
no later than 60 days after the petition
deadline established by § 269.7 of this
part using the following method: email
to Priia214@dot.gov. Each such bid
must:

(1) Provide FRA with sufficient
information to evaluate the level of
service described in the proposal, and to
evaluate the proposal’s compliance with
the requirements described in
§269.13(b) of this part;

(2) Describe how the bidder would
operate the route. This description must
include, but is not limited to, an
operating plan, a financial plan and, if
applicable, any agreement(s) necessary
for the operation of passenger service
over right-of-way on the route that is not
owned by the railroad. In addition, if
the bidder intends to generate any
revenues from ancillary activities (i.e.,
activities other than passenger
transportation, accommodations, and
food service) as part of its proposed
operation of the route, then the bidder
must fully describe such ancillary
activities and identify their incremental
impact in all relevant sections of the
operating plan and the financial plan,
and on the route’s performance under
the financial and performance metrics
developed pursuant to section 207 of
the Act, together with the assumptions
underlying the estimates of such
incremental impacts;

(3) Describe what Amtrak passenger
equipment would be needed, if any;

(4) Describe in detail, including
amounts, timing, and intended purpose,
what sources of Federal and non-
Federal funding the bidder would use,
including but not limited to any Federal
or State operating subsidy and any other
Federal or State payments;

(5) Contain a statfing plan describing
the number of employees needed to
operate the service, the job assignments
and requirements, and the terms of work
for prospective and current employees
of the bidder for the service outlined in
the bid; and

(6) Describe how the passenger rail
service would comply with the financial

and performance metrics developed
pursuant to section 207 of the Act. At
a minimum, this description must
include, for each Federal fiscal year
fully or partially covered by the bid: a
projection of the route’s expected on-
time performance and train delays
according to the metrics developed
pursuant to section 207 of the Act; and
the net cash used in operating activities
per passenger-mile (both before and
after the application of any expected
public subsidies) attributable to the
route.

(c) Supplemental information. FRA
may request supplemental information
from a petitioner and/or Amtrak where
FRA determines such information is
needed to evaluate a bid. In such a
request, FRA will establish a deadline
by which the supplemental information
must be filed with FRA.

§269.11 Evaluation.

FRA will select a winning bidder by
evaluating the bids against the financial
and performance metrics developed
under section 207 of the Act and the
requirements of this part, and will give
preference in awarding contracts to
bidders seeking to operate routes that
have been identified as one of the five
worst performing Amtrak routes under
49 U.S.C. 24710.

§269.13 Award.

(a) Award. FRA will execute a
contract with the winning bidder(s),
consistent with the requirements of this
section and as FRA may otherwise
require, no later than 90 days after the
bid deadline established by § 269.9(b) of
this part. FRA will provide timely
notice of these selections to all
petitioners and Amtrak.

(b) Contract requirements. Among
other things, the contract between FRA
and a winning bidder shall:

(1) Award to the winning bidder the
right and obligation to provide
passenger rail service over that route
subject to such performance standards
as FRA may require, consistent with the
standards developed under section 207
of the Act, for a duration consistent with
§269.3(c) of this part;

(2) Award to the winning bidder an
operating subsidy for the first year at a
level not in excess of the level in effect
during the fiscal year preceding the
fiscal year in which the petition was
received, adjusted for inflation, and for
any subsequent years at such level,
adjusted for inflation;

(3) Condition the operating and
subsidy rights upon the winning bidder
continuing to provide passenger rail
service on the route that is no less
frequent, nor over a shorter distance,
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than Amtrak provided on that route
before the award;

(4) Condition the operating and
subsidy rights upon the winning
bidder’s compliance with the minimum
standards established under section 207
of the Act and such additional
performance standards as FRA may
establish; and

(5) Subject the winning bidder to the
grant conditions established by
49 U.S.C. 24405.

(c) Staffing Plan Publication. The
winning bidder shall make their staffing
plan required by § 269.9(b)(4) of this
part available to the public after the bid
award.

§269.15 Access to facilities; employees.
(a) Access to facilities. If the award
under § 269.13 of this part is made to a

railroad other than Amtrak, Amtrak
must provide access to its reservation
system, stations, and facilities directly
related to operations to the winning

bidder awarded a contract under this
part, in accordance with section 217 of
the Act, necessary to carry out the
purposes of this part.

(b) Employees. The employees of any
person used by a railroad in the
operation of a route under this part shall
be considered an employee of that
railroad and subject to the applicable
Federal laws and regulations governing
similar crafts or classes of employees of
Amtrak, including provisions under
section 121 of the Amtrak Reform and
Accountability Act of 1997 relating to
employees who provide food and
beverage service.

(c) Hiring preference. The winning
bidder shall provide hiring preference to
qualified Amtrak employees displaced
by the award of the bid, consistent with
the staffing plan submitted by the
winning bidder.

§269.17 Cessation of service.

If a railroad awarded a route under
this part ceases to operate the service or
fails to fulfill its obligations under the
contract required under § 269.13 of this
part, the Administrator, in collaboration
with the Surface Transportation Board,
shall take any necessary action
consistent with title 49 of the United
States Code to enforce the contract and
ensure the continued provision of
service, including the installment of an
interim service provider and re-bidding
the contract to operate the service. The
entity providing service shall either be
Amtrak or a railroad eligible for this
pilot program under § 269.7 of this part.

Issued in Washington, DG, on December 7,
2011.

Joseph C. Szabo,

Administrator, Federal Railroad
Administration.

[FR Doc. 2011-31990 Filed 12—13-11; 8:45 am]
BILLING CODE 4910-06-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2011-0627; Airspace
Docket No. 11-AS0-27]

Proposed Amendment of Class E
Airspace; Pelion, SC

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM), withdrawal.

SUMMARY: A notice of proposed
rulemaking published in the Federal
Register on August 22, 2011 amending
Class E airspace at Lexington County
Airport at Pelion, Pelion, SC, is being
withdrawn. Upon review, the FAA
found that controlled airspace already
exists for this airport under a different
city designator and airport name, and
substantial corrections would need to be
made. In the interest of clarity, a new
proposal amending existing airspace
and establishing airspace with the new
information will be submitted under a
separate rulemaking.

DATES: Effective December 14, 2011, the
proposed rule published August 22,
2011 (76 FR 52290), is withdrawn. 0901
UTC.

FOR FURTHER INFORMATION CONTACT: John
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, P.O. Box 20636,
Atlanta, Georgia 30320; telephone (404)
305-6364.

SUPPLEMENTARY INFORMATION:

History

On August 22, 2011, a NPRM was
published in the Federal Register
amending Class E airspace at Pelion, SC
to accommodate new standard
instrument approach procedures for
Lexington County Airport at Pelion (76
FR 52290). Subsequent to publication
the FAA found that the airspace
currently existed under the airport’s
previous name of Corporate Airport and

the city designator of Columbia, SC. To
avoid confusion this proposed rule is
being withdrawn and will be
established under another rulemaking
with the new airport name and
designation, along with an amendment
for the Columbia, SC controlled airspace
area removing Corporate Airport from
the description.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Withdrawal

Accordingly, pursuant to the
authority delegated to me, the Notice of
Proposed Rulemaking, as published in
the Federal Register on August 22, 2011
(76 FR 52290) (FR Doc. 2011-21827), is
hereby withdrawn.

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

Issued in College Park, Georgia, on
December 5, 2011.

Mark D. Ward,

Manager, Operations Support Group, Eastern
Service Center, Air Traffic Organization.

[FR Doc. 2011-32039 Filed 12-13-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2011-1196; Airspace
Docket No. 11-AS0-38]

Proposed Amendment of Class E
Airspace; Columbia, SC, and Proposed
Establishment of Class E Airspace;
Pelion, SC

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
amend Class E Airspace at Columbia, SC
by removing Corporate Airport from the
airspace designation, and would
establish Class E Airspace at Pelion, SC,
using the new airport name, as new
Standard Instrument Approach
Procedures have been developed at
Lexington County Airport at Pelion.
This action would enhance the safety
and airspace management of Instrument
Flight Rules (IFR) operations at the

airport. This action also would update
the geographic coordinates of the
airport.

DATES: Comments must be received on
or before January 30, 2012. The Director
of the Federal Register approves this
incorporation by reference action under
title 1, Code of Federal Regulations, part
51, subject to the annual revision of
FAA, Order 7400.9 and publication of
conforming amendments.

ADDRESSES: Send comments on this rule
to: U.S. Department of Transportation,
Docket Operations, West Building
Ground Floor, Room W12-140, 1200
New Jersey Ave. SE., Washington, DC
20590-0001; Telephone: 1—(800) 647—
5527; Fax: (202) 493—2251. You must
identify the Docket Number FAA-2011—
1196; Airspace Docket No. 11-ASO-38,
at the beginning of your comments. You
may also submit and review received
comments through the Internet at
http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: John
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, P.O. Box 20636,
Atlanta, Georgia 30320; telephone (404)
305-6364.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments,
as they may desire. Comments that
provide the factual basis supporting the
views and suggestions presented are
particularly helpful in developing
reasoned regulatory decisions on the
proposal. Comments are specifically
invited on the overall regulatory,
aeronautical, economic, environmental,
and energy-related aspects of the
proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA—
2011-1196; Airspace Docket No. 11—
AS0-38) and be submitted in triplicate
to the Docket Management System (see
ADDRESSES section for address and
phone number). You may also submit
comments through the Internet at
http://www.regulations.gov.

Persons wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2011-1196; Airspace


http://www.regulations.gov
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Docket No. 11-AS0O-38.” The postcard
will be date/time stamped and returned
to the commenter.

All communications received before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in light of the comments received. A
report summarizing each substantive
public contact with FAA personnel
concerned with this rulemaking will be

filed in the docket.
Availability of NPRMs

An electronic copy of this document
may be downloaded from and
comments submitted through http://
www.regulations.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s web
page at http://www.faa.gov/
airports_airtraffic/air_traffic/
publications/airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for address and
phone number) between 9 a.m. and
5 p.m., Monday through Friday, except
Federal Holidays. An informal docket
may also be examined during normal
business hours at the office of the
Eastern Service Center, Federal Aviation
Administration, Room 350, 1701
Columbia Avenue, College Park, Georgia
30337.

Persons interested in being placed on
a mailing list for future NPRMs should
contact the FAA’s Office of Rulemaking,
(202) 267-9677, to request a copy of
Advisory circular No. 11-2A, Notice of
Proposed Rulemaking distribution
System, which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to Title 14, Code of Federal
Regulations (14 CFR) part 71 to amend
Class E airspace extending upward from
700 feet above the surface at Columbia,
SC, by removing Corporate Airport from
the airspace designation and would
establish Class E airspace extending
upward from 700 feet above the surface
to support new standard instrument
approach procedures developed at
Lexington County Airport at Pelion,
Pelion, SC, formerly Corporate Airport.
Airspace reconfiguration is necessary
due to the design of new arrival
procedures, and for continued safety
and management of IFR operations at
the airport. The geographic coordinates
also would be adjusted to coincide with
the FAAs aeronautical database.

Class E airspace designations are
published in Paragraph 6005 of FAA
Order 7400.9V, dated August 9, 2011,
and effective September 15, 2011, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this
proposed rule, when promulgated,
would not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This proposed
rulemaking is promulgated under the
authority described in Subtitle VII, Part,
A, Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This proposed regulation is
within the scope of that authority as it
would amend Class E airspace at
Columbia, SC and establish Class E
airspace at Lexington County Airport at
Pelion, Pelion, SC.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9V, Airspace
Designations and Reporting Points,
dated August 9, 2011, effective
September 15, 2011, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ASO SCE5 Columbia, SC [Amended]

Columbia Metropolitan Airport, SC

(Lat. 33°56°20” N., long. 81°07°10” W.)
Columbia Owens Downtown Airport

(Lat. 33°58"14” N., long. 80°5943” W.)
That airspace extending upward from 700
feet above the surface within a 10-mile radius
of Columbia Metropolitan Airport and within
a 6.5-mile radius of Columbia Owens
Downtown Airport.
* * * * *

ASO SCE5 Pelion, SC [New]

Lexington County Airport at Pelion, Pelion,
SC
(Lat. 33°47°41” N., long. 81°14’45” W.)
That airspace extending upward from 700
feet above the surface within a 6.6-mile
radius of the Lexington County Airport at
Pelion.

Issued in College Park, Georgia, on
December 5, 2011.
Mark D. Ward,

Manager, Operations Support Group, Eastern
Service Center, Air Traffic Organization.

[FR Doc. 2011-32041 Filed 12-13-11; 8:45 am]
BILLING CODE 4910-13-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Parts 37 and 38
RIN 3038—-AD18

Process for a Designated Contract
Market or Swap Execution Facility To
Make a Swap Available To Trade

AGENCY: Commodity Futures Trading
Commission.

ACTION: Further notice of proposed
rulemaking.

SUMMARY: The Commodity Futures
Trading Commission (“Commission”) is
proposing regulations that establish a
process for a designated contract market
(“DCM”) or swap execution facility
(“SEF”) to make a swap ‘“‘available to
trade” as set forth in new Section 2(h)(8)
of the Commodity Exchange Act
(“CEA”) pursuant to Section 723 of the


http://www.faa.gov/airports_airtraffic/air_traffic/publications/airspace_amendments/
http://www.faa.gov/airports_airtraffic/air_traffic/publications/airspace_amendments/
http://www.faa.gov/airports_airtraffic/air_traffic/publications/airspace_amendments/
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Dodd-Frank Wall Street Reform and
Consumer Protection Act (“Dodd-Frank
Act”). Only comments pertaining to the
regulations proposed in this document
will be considered as part of this further
notice of proposed rulemaking
(“Notice”).

DATES: Submit comments on or before
February 13, 2012.

ADDRESSES: You may submit comments,
identified by RIN number 3038—-AD18
and Process for a Designated Contract
Market or Swap Execution Facility to
Make a Swap Available to Trade, by any
of the following methods:

e Agency Web site, via its Comments
Online process at http://
comments.cftc.gov. Follow the
instructions for submitting comments
through the Web site.

e Mail: David A. Stawick, Secretary of
the Commission, Commodity Futures
Trading Commission, Three Lafayette
Centre, 1155 21st Street NW.,
Washington, DC 20581.

e Hand Delivery/Courier: Same as
mail above.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.
Please submit your comments using
only one method.

All comments must be submitted in
English, or if not, accompanied by an
English translation. Comments will be
posted as received to http://
www.cftc.gov. You should submit only
information that you wish to make
available publicly. If you wish the
Commission to consider information
that may be exempt from disclosure
under the Freedom of Information Act,
a petition for confidential treatment of
the exempt information may be
submitted according to the established
procedures in § 145.9 of the
Commission’s regulations, 17 CFR
145.9.

The Commission reserves the right,
but shall have no obligation, to review,
pre-screen, filter, redact, refuse or
remove any or all of your submission
from www.cftc.gov that it may deem to
be inappropriate for publication, such as
obscene language. All submissions that
have been redacted or removed that
contain comments on the merits of the
rulemaking will be retained in the
public comment file and will be
considered as required under the
Administrative Procedure Act and other
applicable laws, and may be accessible
under the Freedom of Information Act.
FOR FURTHER INFORMATION CONTACT:
Bella Rozenberg, Associate Director,
Division of Market Oversight (“DMO”),
(202) 418-5119, brozenberg@cftc.gov,
Amir Zaidi, Special Counsel, DMO,

(202) 418-6770, azaidi@cftc.gov, or
Nhan Nguyen, Attorney Advisor, DMO,
(202) 418-5932, nnguyen@cftc.gov,
Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street NW., Washington, DC
20581.

SUPPLEMENTARY INFORMATION:

I. Background

The Dodd-Frank Act? requires that
swap transactions subject to the clearing
requirement 2 must be executed on a
DCM or SEF,3 subject to certain
exceptions. Under Section 2(h)(8)(B) of
the CEA, the exceptions to the trade
execution requirement are if no board of
trade 4 or SEF ““makes the swap
available to trade” or the related
transaction is subject to the clearing
exception under Section 2(h)(7) (i.e., the
end-user exception).5

On January 7, 2011, the Commission
published proposed rules, guidance,
and acceptable practices (“SEF NPRM”)
to implement certain statutory
provisions for SEFs enacted by Title VII
of the Dodd-Frank Act.¢ In the SEF
NPRM, the Commission proposed,
among other rules, § 37.10 related to
implementation of the available to trade
provision under Section 2(h)(8) of the
CEA.7 Proposed § 37.10 requires each
SEF to conduct an annual review and

1 See Dodd-Frank Wall Street Reform and

Consumer Protection Act, Public Law 111-203, 124
Stat. 1376 (2010).

2 Section 723(a)(3) of the Dodd-Frank Act
amended the CEA to add a clearing requirement.
This clearing requirement, under new Section
2(h)(1)(A) of the CEA, provides that “[i]t shall be
unlawful for any person to engage in a swap unless
that person submits such swap for clearing to a
derivatives clearing organization that is registered
under this Act or a derivatives clearing organization
that is exempt from registration under this Act if the
swap is required to be cleared.”

3 Section 723(a)(3) of the Dodd-Frank Act
amended the CEA to add a trade execution
requirement. This trade execution requirement,
under new Section 2(h)(8)(A) of the CEA, provides
that with respect to transactions involving swaps
subject to the clearing requirement of Section
2(h)(1), “counterparties shall (i) execute the
transaction on a board of trade designated as a
contract market under section 5; or (ii) execute the
transaction on a swap execution facility registered
under 5h or a swap execution facility that is exempt
from registration under section 5h(f) of this Act.”

+The logical interpretation of the phrase “board
of trade” in Section 2(h)(8)(B) means a board of
trade designated as a contract market given such
reference in Section 2(h)(8)(A).

5Section 2(h)(7) of the CEA provides an
exception to the clearing requirement (“the end-
user exception”) if one of the counterparties to a
swap (i) is not a financial entity, (ii) is using the
swap to hedge or mitigate commercial risk, and (iii)
notifies the Commission how it generally meets its
financial obligations associated with entering into
a non-cleared swap.

6 Core Principles and Other Requirements for
Swap Execution Facilities, 76 FR 1214 (Jan. 7,
2011).

776 FR at 1241.

assessment of whether it has made a
swap available for trading and to
provide a report to the Commission
regarding its assessment.8 In its review
and assessment, the SEF may consider
the frequency of transactions, open
interest, and any other factor requested
by the Commission.? Proposed § 37.10
also requires that all SEFs are required
to treat a swap as made available for
trading, if at least one SEF has made the
same or an economically equivalent
swap available for trading.10

The SEF NPRM sought general public
comment regarding the meaning of the
phrase “made available for trading.” 11
The Commission also asked for
comment on two specific questions:

(1) Whether SEFs should consider the
number of market participants trading a
particular swap, and, if so, whether
there should be a required minimum
number of participants (e.g., two or
three participants); and (2) whether
SEFs should consider any other factors
or processes to make the determination
that swaps are made available for
trading.12 The Commission received 26
comments on the proposed ‘““available to
trade” process.1® The Commission has
considered these comments, which are
discussed below in the next section, in
developing this Notice.

On December 22, 2010, the
Commission also published proposed
rules, guidance, and acceptable
practices (“DCM NPRM”) to implement
certain statutory provisions for DCMs
enacted by Title VII of the Dodd-Frank
Act.?* The DCM NPRM did not establish
any obligation for DCMs under Section
2(h)(8) of the CEA, but it did establish
certain swap reporting obligations.15

81d.

9Id.

10[d.

1176 FR at 1222. Comments on all aspects of the
SEF NPRM were due by March 8, 2011. On May 4,
2011, the Commission reopened the SEF NPRM’s
comment period through June 3, 2011, as part of the
global extension of comment periods for various
rulemakings implementing the Dodd-Frank Act to
allow the public additional time to comment on the
proposed new regulatory framework for swaps. See
Reopening and Extension of Comment Periods for
Rulemakings Implementing the Dodd-Frank Wall
Street Reform and Consumer Protection Act, 76 FR
25274 (May 4, 2011).

1276 FR at 1222.

13 These comments are available at http://
comments.cftc.gov/PublicComments/
CommentList.aspx?id=955.

14 Core Principles and Other Requirements for
Designated Contract Markets, 75 FR 80572 (Dec. 22,
2010).

15 See e.g., proposed Sections 38.8, 38.10, and
38.451. Core Principles and Other Requirements for
Designated Contract Markets, 75 FR 80572 (Dec. 22,
2010).
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II. Notice

A. Introduction

In this Notice, the Commission is
proposing regulations to establish a
process for a DCM or SEF to make a
swap ‘“‘available to trade” under Section
2(h)(8) of the CEA.6 The proposed
regulations would be included in
proposed parts 37 and 38 of the
Commission’s regulations to implement
the available to trade provision in
Section 2(h)(8) of the CEA.

B. Process for a Designated Contract
Market or Swap Execution Facility To
Make a Swap Available To Trade Under
Section 2(h)(8) of the CEA

1. Procedure To Make a Swap Available
to Trade—Proposed §§ 37.10(a) and
38.12(a)

a. Comments Regarding Available To
Trade Process

A key theme to emerge from the SEF
NPRM comments is that the
Commission should establish a process
for determining when a swap is
available to trade that includes greater
Commission involvement.1” For
example, one commenter suggested that
a SEF certify to the Commission those
swaps that qualify as available to trade
and that, following a public notice and
comment period, the Commission
confirm (or reject) the SEF’s
certification.1® Similarly, another
commenter recommended that a SEF
submit to the Commission those swaps
it determines to be available to trade
and that the Commission review the
submission and provide at least a thirty-
day public comment period regarding
its decision.'® Another commenter
encouraged the Commission to institute
a process through which market
participants could petition the

16 Sections 5(d)(1) and 5h(f)(1) of the CEA require
DCMs and SEFs, respectively, to comply with any
requirement that the Commission may impose by
rule or regulation pursuant to Section 8a(5) of the
CEA, 7 U.S.C. 12a(5), which authorizes the
Commission to promulgate such regulations as, in
the judgment of the Commission, are reasonably
necessary to effectuate any of the provisions or to
accomplish any of the purposes of the CEA. In
addition, Section 721(b) of the Dodd-Frank Act
provides the Commission with authority to adopt
rules to define “[any] term included in an
amendment to the Commodity Exchange Act * * *
made by [the Dodd-Frank Act].”

17 E.g., Letter from Edward Rosen, Cleary Gottlieb
Steen & Hamilton LLP, on behalf of certain dealers,
dated Apr. 5, 2011 at 18-19; Letter from Kevin
Gould, Markit, dated Mar. 8, 2011 at 3; Letter from
Andrew Ertel, Evolution Markets Inc., dated Mar. 8,
2011 at 9; Letter from Wholesale Market Brokers’
Association, Americas, dated Mar. 8, 2011 at 17-18.

18 etter from Edward Rosen, Cleary Gottlieb
Steen & Hamilton LLP, on behalf of certain dealers,
dated Apr. 5, 2011 at 19.

19 Letter from Kevin Gould, Markit, dated Mar. 8,
2011 at 3.

Commission to review the
appropriateness of a SEF’s
determination that a swap is available to
trade.2°

Some commenters requested that the
Commission determine whether a
particular swap is available to trade 21
while other commenters requested that
SEFs make this determination.22 Many
commenters that supported a
Commission determination noted that
SEFs may have incentives to
prematurely make certain swaps
available to trade in order to mandate
trading in these instruments on or
through SEFs.23 The commenters that
supported a SEF determination stated
that SEFs should have some discretion
whether a swap is made available to
trade.24

In light of these comments and the
fact that the DCM NPRM did not
establish any obligation for DCMs under
Section 2(h)(8) of the CEA, the
Commission has determined to issue
this Notice.

b. Rule Submission Filing Procedure—
Proposed §§37.10(a) and 38.12(a)

Proposed §§37.10(a) and 38.12(a) set
forth the filing procedure that SEFs and
DCMs would utilize in order to
demonstrate that a swap is available to
trade. Under this proposed procedure, a
DCM or SEF would initially determine

20 Letter from Andrew Ertel, Evolution Markets
Inc., dated Mar. 8, 2011 at 9.

21 F.g., Letter from Craig Donohue, CME Group
Inc., dated Mar. 8, 2011 at 10; Letter from Patrick
Durkin, Barclays Capital, dated Mar. 8, 2011 at 11;
Letter from Kevin Budd and Todd Lurie, MetLife,
dated Mar. 8, 2011 at 4; Letter from Richard McVey,
MarketAxess Corporation, dated Mar. 8, 2011 at 27;
Letter from Timothy Cameron, Securities Industry
and Financial Markets Association Asset
Management Group, dated Mar. 8, 2011 at 11; Letter
from Richard Whiting, Financial Services
Roundtable, dated Mar. 8, 2011 at 8; Letter from R.
Martin Chavez, Goldman, Sachs & Co., dated Mar.
8, 2011 at 3; Letter from Warren Davis, Sutherland
Asbill & Brennan LLP, on behalf of the Federal
Home Loan Banks, dated Jun. 3, 2011 at 14; Letter
from Wayne Pestone, FX Alliance Inc., dated Nov.
4, 2011 at 9-10.

22 F.g., Letter from Wholesale Market Brokers’
Association, Americas, dated Mar. 8, 2011 at 17-18;
Letter from Lee Olesky and Douglas Friedman,
Tradeweb Markets LLC, dated Mar. 8, 2011 at 8—

9; Letter from Coalition for Derivatives End-Users,
dated Mar. 8, 2011 at 7-8.

23 F.g., Letter from Craig Donohue, CME Group
Inc., dated Mar. 8, 2011 at 10; Letter from Patrick
Durkin, Barclays Capital, dated Mar. 8, 2011 at 11;
Letter from Kevin Budd and Todd Lurie, MetLife,
dated Mar. 8, 2011 at 4; Letter from Timothy
Cameron, Securities Industry and Financial Markets
Association Asset Management Group, dated Mar.
8, 2011 at 11; Letter from Wayne Pestone, FX
Alliance Inc., dated Nov. 4, 2011 at 9-10.

24 F.g., Letter from Wholesale Market Brokers’
Association, Americas, dated Mar. 8, 2011 at 17-18;
Letter from Lee Olesky and Douglas Friedman,
Tradeweb Markets LLC, dated Mar. 8, 2011 at 8—

9; Letter from Coalition for Derivatives End-Users,
dated Mar. 8, 2011 at 7-8.

that a swap is available to trade. The
Commission views such determination
as a trading protocol issued by a DCM
or SEF. Such trading protocol falls
under the definition of a rule under
§40.1 of the Commission’s
regulations.2® Therefore, pursuant to
Section 5c¢(c) of the CEA, DCMs and
SEFs would be required as “‘registered
entities” 26 to submit make available to
trade determinations to the
Commission, either for approval or self-
certification, pursuant to the filing
procedures of part 40 of the
Commission’s regulations.2?
Specifically, under this proposal, a
DCM or SEF would be required to
submit its determination that a swap is
available to trade under § 40.5 or § 40.6
of the Commission’s regulations. Under
§40.5, a registered entity may request
Commission approval of a new rule
prior to its implementation.28 Section
40.5(a) requires, among other things,29
that a registered entity that requests
Commission prior approval provide an
explanation and analysis of that

25 Section 40.1(i) defines rule as “any
constitutional provision, article of incorporation,
bylaw, rule, regulation, resolution, interpretation,
stated policy, advisory, terms and conditions,
trading protocol, agreement or instrument
corresponding thereto, including those that
authorize a response or establish standards for
responding to a specific emergency, and any
amendment or addition thereto or repeal thereof,
made or issued by a registered entity or by the
governing board thereof or any committee thereof,
in whatever form adopted.”

26 The term “registered entity’” is defined in the
CEA to include both DCMs and SEFs. See Section
1a(40) of the CEA, 7 U.S.C. 1a(40).

27 See Sections 40.5 and 40.6 and Provisions
Common to Registered Entities, 76 FR 44776 (Jul.
27,2011). The Commission notes that the proposed
procedures to make a swap available to trade are
different than the procedures to list a swap for
trading. A DCM or SEF may list a swap for trading
by complying with the certification or approval
procedures under §§40.2 or 40.3 of the
Commission’s regulations. Under the certification
procedures of §40.2, a DCM or SEF may list a
product on the business day following the
Commission’s receipt of the submission, if received
by the open of business. Under the approval
procedures of § 40.3, a product is deemed approved
by the Commission 45 days after receipt by the
Commission or at the conclusion of an extended
review period. A DCM or SEF may list the
submitted product at that time. The Commission
notes, however, the mere listing or trading of a
swap on a DCM or SEF would not mean that the
swap is available to trade within the meaning of
Section 2(h)(8) of the CEA. The Commission further
notes that a DCM or SEF must submit an available
to trade filing at the same time or after submitting
a filing under Sections 40.2 or 40.3.

28 Section 40.5(a).

29 F.g., Section 40.5(a)(6) requires a registered
entity to post notice and a copy of the rule
submission on its Web site, Section 40.5(a)(7)
requires a registered entity to provide additional
information which may be beneficial to the
Commission in analyzing a new rule, and Section
40.5(a)(8) requires a registered entity to provide in
the rule submission a brief explanation of any
substantive opposing views.
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proposed rule and its compliance with
applicable provisions of the CEA,
including core principles, and the
Commission’s regulations thereunder.3°
This explanation and analysis would
detail the manner in which the SEF or
DCM considered the factors under
proposed §§ 37.10(b) or 38.12(b).
Sections 40.5(c) and (d) provide the
Commission a 45-day review period,
which may be extended for an
additional 45 days in specified
circumstances.3! At any time during its
review, the Commission may notify the
registered entity that it will not, or is
unable to, approve a rule because it is
inconsistent or appears to be
inconsistent with the CEA or the
Commission’s regulations.32

Similar to the approval procedures
under § 40.5, if a registered entity
chooses to submit its available to trade
determination under the certification
procedures of § 40.6, then the registered
entity must provide to the Commission
an explanation and analysis of the
proposed rule and a certification that
the rule complies with the CEA and the
Commission’s regulations thereunder.33
As in §40.5, the explanation and
analysis would detail the manner in
which the SEF or DCM considered the
factors under proposed §§37.10(b) or
38.12(b). Sections 40.6(b) and (c)
provide the Commission 10 business
days to review a rule before it is deemed
certified and can be made effective,
unless the Commission issues a stay of
the certification for additional 90 days
from the date of notification to the
registered entity.34 If the Commission
issues a stay of certification, then it

30 Section 40.5(a)(5). This provision also requires,
if applicable, a description of the anticipated
benefits to market participants or others, any
potential anticompetitive effects on market
participants or others, and how the rule fits into the
registered entity’s framework of self-regulation.

31 Sections 40.5(c) and (d). In determining
whether to extend the review period, the
Commission will consider whether the proposed
rule raises novel or complex issues, the submission
is incomplete, or the requestor does not respond
completely to Commission questions in a timely
manner. Section 40.5(d)(1).

32 Section 40.5(e).

33 Section 40.6(a). Section 40.6(a)(2) requires a
registered entity to post notice and a copy of the
rule submission on its Web site, Section
40.6(a)(7)(vi) requires a registered entity to provide
in the rule submission a brief explanation of any
substantive opposing views, and Section 40.6(a)(8)
requires a registered entity to provide, if requested
by Commission staff, additional evidence,
information, or data that may be beneficial to the
Commission in conducting due diligence of the
filing.

34 Sections 40.6(b) and (c). In determining
whether to stay a certification, the Commission will
consider whether the rule presents novel or
complex issues, is accompanied by inadequate
explanation, or is potentially inconsistent with the
CEA. Section 40.6(c)(1).

must provide a 30-day public comment
period for the proposed rule.35 During a
stay period, the Commission may notify
the registered entity that it objects to the
proposed certification on the grounds
that the proposed rule is inconsistent
with the CEA or the Commission’s
regulations.36

Under this Notice, if the Commission
either approves a DCM’s or SEF’s rule
providing that a swap is available to
trade or permits a certified available to
trade filing to become effective, then the
swap involved would be deemed
available to trade.3” If that swap also is
subject to the clearing requirement,
pursuant to CEA Section 2(h)(8), the
swap must be executed pursuant to the
rules of a DCM or SEF.38 Under this
Notice, until such time, the swap is not
subject to the CEA Section 2(h)(8) trade
execution requirement.

The Commission views the proposed
procedure for DCMs and SEFs to make
a swap available to trade as a balanced
approach whereby a DCM or SEF—the
facilities that may be most familiar with
the trading of these swaps—has
responsibility to make a swap available
to trade, while the Commission has a
role in reviewing such determination.
Additionally, this proposed procedure
is responsive to comments that the
Commission should establish a process
for DCMs and SEF's to make a swap
available to trade, with Commission
involvement in the determination. The
Commission notes that as it gains
experience with its oversight of swaps
markets, it may decide, in its discretion,
to determine that a swap is available to
trade.

35 Section 40.6(c)(2).

36 Section 40.6(c)(3).

37 See proposed §§37.10(c) and 38.12(c). Under
these sections, if a SEF or DCM makes a swap
available to trade, all other SEFs and DCMs listing
or offering for trading such swap and/or any
economically equivalent swap, shall make those
swaps available to trade for purposes of the trade
execution requirement. The Commission notes that
if a DCM or SEF makes a swap available to trade,
these proposed provisions would not require other
DCMs and SEFs to list or offer that swap, or an
economically equivalent swap, for trading.

38 See Swap Transaction Compliance and
Implementation Schedule: Clearing and Trade
Execution Requirements under Section 2(h) of the
CEA, 76 FR 58186 (Sep. 20, 2011), for the time
frame in which a swap would be subject to the trade
execution requirement. The Commission notes that
the available to trade determination may precede
the clearing requirement and vice versa; however,
the trade execution requirement would not be in
effect until the clearing requirement takes effect.

2. Factors To Consider To Make a Swap
Available To Trade—Proposed
§§37.10(b) and 38.12(b)

a. Comments Regarding Factors To
Consider

Many commenters to the SEF NPRM
supported a liquidity requirement for a
determination that a swap is available to
trade.39 One commenter, for example,
stated that “Congress intended for the
Commission[] to establish a higher
liquidity threshold for mandatory
execution than for mandatory clearing,
and that a swap is not ‘available to
trade’ merely because it is listed on a
DCM/exchange or SEF.”” 40 However,
other commenters said that a minimum
level of liquidity should not be required
for a determination that a swap is
available to trade.#? One commenter
noted that a determination that a swap
is available to trade should apply to
each swap that is subject to the clearing
requirement and that the determination
should not require a minimum level of
trading activity.42

Many commenters also recommended
specific liquidity factors that a SEF
should consider in determining whether
a swap is available to trade such as trade
frequency and average transaction size,
bid/offer spreads, number and types of
market participants, and volume.43
Some commenters further suggested that
the Commission set mandatory objective
and transparent liquidity factors based
upon an empirical analysis of swap

39 E.g., Letter from Edward Rosen, Cleary Gottlieb
Steen & Hamilton LLP, on behalf of certain dealers,
dated Apr. 5, 2011 at 18; Letter from Kevin Gould,
Markit, dated Mar. 8, 2011 at 2; Letter from Jeremy
Barnum and Don Thompson, J.P. Morgan, dated
Mar. 8, 2011 at 9; Letter from Robert Pickel and
Kenneth Bentsen, International Swaps and
Derivatives Association and Securities Industry and
Financial Markets Association, dated Mar. 8, 2011
at 8; Letter from R. Martin Chavez, Goldman, Sachs
& Co., dated Mar. 8, 2011 at 3; Letter from Craig
Donohue, CME Group Inc., dated Mar. 8, 2011 at
9.

40 Letter from Edward Rosen, Cleary Gottlieb
Steen & Hamilton LLP, on behalf of certain dealers,
dated Apr. 5, 2011 at 18.

41 etter from Dennis Kelleher, Better Markets,
Inc., dated Mar. 8, 2011 at 10-11; Letter from
Wholesale Market Brokers’ Association, Americas,
dated Mar. 8, 2011 at 17-18; Letter from Ian K.
Shepherd, Alice Corporation, dated May 31, 2011
at7.

42 Letter from Dennis Kelleher, Better Markets,
Inc., dated Mar. 8, 2011 at 10-11.

43 F.g., Letter from Kevin Gould, Markit, dated
Mar. 8, 2011 at 2; Letter from Craig Donohue, CME
Group Inc., dated Mar. 8, 2011 at 10; Letter from
John Gidman, Association of Institutional Investors,
dated Jun. 10, 2011 at 3; Letter from Mark
Vonderheide and Robert Creamer, Geneva Energy
Markets, LLC, dated Jul. 29, 2011 at 2; Meeting
between Commission staff and Evolution Markets
and Ogilvy Government Relations, dated Jan. 19,
2011.



77732

Federal Register/Vol. 76, No. 240/ Wednesday, December 14, 2011/Proposed Rules

trading data.#* One commenter stated
that the Commission should undertake
empirical analyses of swap market
liquidity to set specific quantitative
thresholds for metrics, such as
minimum average daily trading volume
and number of transactions.> Another
commenter asserted that objective
measures for determining when a swap
is available to trade will provide for a
consistent and meaningful
assessment.46

b. Factors To Consider—Proposed
§§37.10(b) and 38.12(b)

Proposed §§ 37.10(b) and 38.12(b)
state that, to make a swap available to
trade, for purposes of Section 2(h)(8) of
the CEA, a SEF or DCM shall consider,
as appropriate, the following factors
with respect to such swap: (1) Whether
there are ready and willing buyers and
sellers; (2) The frequency or size of
transactions on SEFs, DCMs, or of
bilateral transactions; (3) The trading
volume on SEFs, DCMs, or of bilateral
transactions; (4) The number and types
of market participants; (5) The bid/ask
spread; (6) The usual number of resting
firm or indicative bids and offers; (7)
Whether a SEF’s trading system or
platform or a DCM’s trading facility will
support trading in the swap; or (8) Any
other factor that the SEF or DCM may
consider relevant.4” No single factor
would be dispositive, as the DCM or
SEF may consider any one factor or
several factors to make a swap available
to trade. The Commission notes that, as
the swaps markets evolve and the
Commission gains experience with
overseeing these markets, it may
consider setting objective factors based
upon an empirical analysis of swap
trading data in a future rulemaking.

3. Economically Equivalent Swap—
Proposed §§ 37.10(c) and 38.12(c)

a. Comments Regarding Economically
Equivalent Swaps

In the SEF NPRM, the Commission
proposed that all SEFs are required to
treat a swap as ““made available for

44 F.g., Letter from Edward Rosen, Cleary Gottlieb
Steen & Hamilton LLP, on behalf of certain dealers,
dated Apr. 5, 2011 at 18; Letter from Ben
Macdonald, Bloomberg L.P., dated Jun. 3, 2011 at
3; Letter from Stuart Kaswell, Managed Funds
Association, dated Mar. 8, 2011 at 3—4; Letter from
American Benefits Council and Committee on
Investment of Employee Benefit Assets, dated Mar.
8, 2011 at 4-5.

45 Letter from Edward Rosen, Cleary Gottlieb
Steen & Hamilton LLP, on behalf of certain dealers,
dated Apr. 5, 2011 at 18.

46 Letter from Ben Macdonald, Bloomberg L.P.,
dated Jun. 3, 2011 at 3.

47 As noted above, the mere listing or trading of
a swap on a DCM or SEF does not mean that the
swap is available to trade.

trading,” if at least one SEF has made
the same or an economically equivalent
swap available for trading.48 Many
commenters to the SEF NPRM requested
that the Commission clarify the term
economically equivalent swap and some
commenters provided recommendations
as to how it should be defined.4? Several
commenters recommended a stringent
fungibility test to determine whether a
particular swap is economically
equivalent to one made available to
trade on another SEF, such that a
derivatives clearing organization
(“DCO”) would recognize the swaps as
mutually off-settable without residual
market risk.?¢ Another commenter
suggested that only identical swaps
should be made available to trade.>?
Furthermore, one commenter cautioned
that without a stringent fungibility test
there may be unintended consequences,
including unduly concentrating trading
volume on a single SEF or preventing
participants from entering into
customized swaps in the same general
swap category.52

b. Economically Equivalent Swap—
Proposed §§37.10(c) and 38.12(c)

Under proposed §§37.10(c)(1) and
38.12(c)(1), upon a determination that a
swap is available to trade, all other SEFs
and DCMs listing or offering for trading
such swap and/or any economically
equivalent swap, must make those
swaps available to trade for purposes of
the trade execution requirement set
forth in Section 2(h)(8) of the CEA. The
Commission notes that if a DCM or SEF
makes a swap available to trade, these
proposed provisions would not require
other DCMs and SEFs to list or offer that
swap, or an economically equivalent
swap, for trading.

In this Notice, the Commission is
proposing a definition for the term

4876 FR 1241.

49 Letter from Edward Rosen, Cleary Gottlieb
Steen & Hamilton LLP, on behalf of certain dealers,
dated Apr. 5, 2011 at 19; Letter from Robert Pickel
and Kenneth Bentsen, International Swaps and
Derivatives Association and Securities Industry and
Financial Markets Association, dated Mar. 8, 2011
at 9; Letter from Wholesale Market Brokers’
Association, Americas, dated Mar. 8, 2011 at 18;
Letter from Richard Whiting, Financial Services
Roundtable, dated Mar. 8, 2011 at 7; Letter from
Patrick Durkin, Barclays Capital, dated Mar. 8, 2011
at 11.

50 Letter from Edward Rosen, Cleary Gottlieb
Steen & Hamilton LLP, on behalf of certain dealers,
dated Apr. 5, 2011 at 19; Letter from Robert Pickel
and Kenneth Bentsen, International Swaps and
Derivatives Association and Securities Industry and
Financial Markets Association, dated Mar. 8, 2011
at 9; Letter from Patrick Durkin, Barclays Capital,
dated Mar. 8, 2011 at 11.

51 Letter from Richard Whiting, Financial
Services Roundtable, dated Mar. 8, 2011 at 7.

52 Letter from Edward Rosen, Cleary Gottlieb
Steen & Hamilton LLP, on behalf of certain dealers,
dated Apr. 5, 2011 at 19.

““economically equivalent swap.”
Proposed §§ 37.10(c)(2) and 38.12(c)(2)
define the term “economically
equivalent swap” as a swap that the SEF
or DCM determines to be economically
equivalent with another swap after
consideration of each swap’s material
pricing terms.

4. Annual Review of Available To Trade
Determinations—Proposed §§ 37.10(d)
and 38.12(d)

a. Comments Regarding Annual Review

Several commenters to the SEF NPRM
supported a Commission review
requirement for swaps that have been
determined to be available to trade.53
One commenter asserted that SEF
available to trade determinations should
be revisited and reconsidered because
the liquidity of swaps can experience
significant changes over time and can
dry up completely in some
circumstances.?# Similarly, another
commenter stated that SEFs should
revisit available to trade determinations
on a quarterly basis because the level of
liquidity for a swap can vary
significantly over time.55

b. Annual Review—Proposed

§§37.10(d) and 38.12(d)

The Commission is proposing to
retain the annual review and assessment
requirement set forth in the SEF NPRM
and also require that DCMs perform an
annual review and assessment. Regular
reviews help ensure that DCMs and
SEFs routinely evaluate whether swaps
previously determined to be available to
trade should continue to be treated in
that manner. Thus, in conducting this
review and assessment, the proposal
would require a SEF or DCM to consider
the factors in §§37.10(b) or 38.12(b),
respectively. The Commission would
also encourage DCMs and SEFs, in
conducting this review and assessment,
to evaluate their swaps that have not
been determined to be available to trade
and to submit them to the Commission
as appropriate. Upon completion of the
annual review, a DCM or SEF would be
required to provide electronically to the
Commission a report of such review and
assessment, including any supporting
information or data, no later than 30
days after its fiscal year end.

53 E.g., Letter from Kevin Gould, Markit, dated
Mar. 8, 2011 at 2; Letter from Dexter Senft, Morgan
Stanley, dated Mar. 2, 2011 at 4; Letter from Stuart
Kaswell, Managed Funds Association, dated Mar. 8,
2011 at 4; Letter from Edward Rosen, Cleary
Gottlieb Steen & Hamilton LLP, on behalf of certain
dealers, dated Apr. 5, 2011 at 18-19.

54 Letter from Kevin Gould, Markit, dated Mar. 8,
2011 at 2.

55 Letter from Edward Rosen, Cleary Gottlieb
Steen & Hamilton LLP, on behalf of certain dealers,
dated Apr. 5, 2011 at 18-19.
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5. Notice to the Public of Available To
Trade Determinations

a. Comments Regarding Notice to the
Public

Some commenters to the SEF NPRM
requested that the Commission provide
notice to market participants that a
swap is available to trade.5¢ One
commenter, for example, suggested that
the Commission provide public notice
that a swap will be deemed available to
trade and on which platform(s).57
Another commenter stated that
“[wlithout a notification system, market
participants may not know to cease
over-the-counter transactions in these
swaps, stifling compliance with
applicable rules.” 58

b. Public Notice

In consideration of the comments
received, the Commission notes that
there is a process for notifying the
public that a DCM or SEF has made a
swap available to trade. Sections 40.5
and 40.6 of the Commission’s
regulations require DCMs and SEFs to
post a notice and a copy of rule
submissions on their Web site
concurrent with the filing of the
submissions with the Commission.5°
The Commission, consistent with
current practice, will also post DCM and
SEF rule submission filings on its Web
site. The Commission is currently
assessing the feasibility of posting
notices of all swaps that are determined
to be available to trade on an easily
accessible page on its Web site.

6. Effective Date of Available To Trade
Determinations

a. Comments Regarding Effective Date

Commenters to the SEF NPRM
requested a waiting period before the
effective date of the available to trade
determinations or before imposing the
trade execution requirement under CEA
Section 2(h)(8) so that other SEFs have
adequate time to list or offer the swap
or any economically equivalent swap for
trading.6° These commenters stated that

56 E.g., Letter from Dexter Senft, Morgan Stanley,
dated Mar. 2, 2011 at 4; Letter from Timothy
Cameron, Securities Industry and Financial Markets
Association Asset Management Group, dated Mar.
8, 2011 at 12; Letter from Wayne Pestone, FX
Alliance Inc., dated Nov. 4, 2011 at 9-10.

57 Letter from Dexter Senft, Morgan Stanley, dated
Mar. 2, 2011 at 4.

58 Letter from Timothy Cameron, Securities
Industry and Financial Markets Association Asset
Management Group, dated Mar. 8, 2011 at 12.

59 See Sections 40.5(a)(6) and 40.6(a)(2).

60 Letter from Kevin Budd and Todd Lurie,
MetLife, dated Mar. 8, 2011 at 4; Letter from Dexter
Senft, Morgan Stanley, dated Mar. 2, 2011 at 4;
Letter from Stuart Kaswell, Managed Funds
Association, dated Mar. 8, 2011 at 3. Some of these
commenters requested that the Commission

a reasonable waiting period will
promote competition among SEFs by
reducing a SEF’s first-mover
advantage.®! For example, the waiting
period would allow other SEFs
additional time to build the required
connectivity.62 A waiting period would
also allow market participants the
opportunity to make any related
technological and trading strategy
amendments.63

b. Effective Date

In response to commenters who
requested a waiting period before the
effective date of a determination that a
swap is available to trade or before
imposing the trade execution
requirement under CEA Section 2(h)(8),
the Commission has issued a notice of
proposed rulemaking that proposes a
schedule to phase in compliance with
the trade execution requirement under
CEA Section 2(h)(8).64 Under that
proposed rulemaking, a swap
transaction shall be subject to the CEA
Section 2(h)(8) trade execution
requirement upon the later of the
following: (1) the applicable deadline
established under the compliance
schedule for the clearing requirement or
(2) 30 days after the swap is first made
available to trade on either a SEF or
DCM.65

C. Comment Requested

The Commission requests and will
consider comments only on proposed
regulations §§37.10 and 38.12. The
Commission may consider alternatives
to the proposed regulations and is
requesting comment on the following
questions:

e Should the Commission allow a
SEF or DCM to submit its available to
trade determination with respect to a
group, category, type, or class of swaps
based on the factors in §§37.10(b) or
38.12(b)? How should the Commission
define group, category, type, or class of
swaps?

establish a waiting period after the available to
trade determination and before the trade execution
requirement becomes effective.

61 etter from Kevin Budd and Todd Lurie,
MetLife, dated Mar. 8, 2011 at 4; Letter from Dexter
Senft, Morgan Stanley, dated Mar. 2, 2011 at 4;
Letter from Stuart Kaswell, Managed Funds
Association, dated Mar. 8, 2011 at 3.

62 Letter from Stuart Kaswell, Managed Funds
Association, dated Mar. 8, 2011 at 3.

63 Letter from Kevin Budd and Todd Lurie,
MetLife, dated Mar. 8, 2011 at 4.

64 See Swap Transaction Compliance and
Implementation Schedule: Clearing and Trade
Execution Requirements under Section 2(h) of the
CEA, 76 FR 58186 (Sep. 20, 2011). Comments to
this notice of proposed rulemaking were due by
November 4, 2011.

65 Id.

e Is the Commission’s proposed
approach in §§37.10(b) and 38.12(b)
regarding the determination that a swap
is available to trade appropriate? If not,
what approach is appropriate and why?
Should a SEF or DCM consider total
open interest and notional outstanding
for similar tenors in §§37.10(b) and
38.12(b)?

e In evaluating the factors under
proposed §§37.10(b) and 38.12(b),
should the Commission allow a SEF or
DCM to consider the same swap or an
economically equivalent swap on
another SEF or DCM? What are the
advantages and disadvantages of such
an approach? Should a SEF or DCM
consider the amount of activity in the
same swap or an economically
equivalent swap available primarily or
solely in bilateral transactions?

e Should the Commission allow a
SEF or DCM to submit an available to
trade determination under §§37.10(a) or
38.12(a), if such SEF or DCM does not
itself list the subject swap for trading?
If so, in evaluating the factors under
§§37.10(b) or 38.12(b), should the
Commission allow the SEF or DCM to
consider the same swap or an
economically equivalent swap on
another SEF or DCM? What are the
advantages and disadvantages of such
an approach? Should a SEF or DCM
consider the amount of activity in the
same swap or an economically
equivalent swap available primarily or
solely in bilateral transactions?

¢ When a DCM or SEF makes a swap
available to trade, should all other
DCMs and SEFs listing or offering for
trading such swap and/or any
economically equivalent swap be
required to make those swaps available
to trade? What would be the economic
impact on those DCMs and SEFs that
would be required to make same swaps
and/or economically equivalent swaps
available to trade?

e If a SEF or DCM is required to make
an economically equivalent swap
available to trade, should that SEF or
DCM be required to submit, under part
40 procedures, its reasoning for
deciding that a certain swap is or is not
economically equivalent to another
swap? Should a SEF or DCM be required
to consider the factors under §§37.10(b)
or 38.12(b)? Should a SEF or DCM be
able to use the factors under §§37.10(b)
or 38.12(b) to submit to the Commaission
for consideration that an economically
equivalent swap should not be subject
to the requirement under §§37.10(c)(1)
or 38.12(c)(1)? Should a DCM or SEF
provide the Commission notice that an
economically equivalent swap has been
made available to trade? If so, should
the Commission provide notice to the
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public? If so, how? How would market
participants conducting bilateral
transactions know that an economically
equivalent swap has been made
available to trade?

e Is the Commission’s proposed
definition of the term “economically
equivalent swap” appropriate? If not,
how should the Commission revise the
definition as applicable to proposed
§§37.10 and 38.12 and why? Are there
other factors that the Commission
should consider when defining the term
economically equivalent swap? Should
the Commission require that DCMs and
SEF's consider specific material pricing
terms? If so, what terms and why? For
instance, should DCMs and SEF's
consider same tenor or same underlying
instrument? Should the Commission or
DCMs and SEFs make the determination
of which swaps are economically
equivalent?

e Is the Commission’s proposal that
DCMs and SEFs conduct reviews and
assessments appropriate? If not, what is
appropriate and why?

e Should the Commission specify a
process whereby a swap that has been
determined to be available to trade may
be determined to no longer be available
to trade? If so, should the Commission
use the rule submission procedure
under part 40 for this process and why?
Please explain the details of this
approach, including who would make
the determination that a swap is no
longer available to trade. Should such a
determination apply to all DCMs and
SEFs universally or should it only apply
to the particular DCM or SEF that seeks
to no longer make a swap available to
trade? What are the advantages and
disadvantages of such approach? If the
Commission should not specify a
process to no longer make a swap
available to trade, please explain why.

II1. Related Matters

A. Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA”) requires that agencies consider
whether the rules they propose will
have a significant economic impact on
a substantial number of small entities
and, if so, provide a regulatory
flexibility analysis respecting the
impact.56 The Commission previously
determined that DCMs and SEFs are not
“small entities”” for purposes of the
RFA.57 In determining that these
registered entities are not ““small
entities,” the Commission reasoned that

665 U.S.C. 601 et seq.

67 See 17 CFR part 40 Provisions Common to
Registered Entities, 75 FR 67282 (Nov. 2, 2010); see
also 47 FR 18618, 18619 (Apr. 30, 1982) and 66 FR
45604, 45609 (Aug. 29, 2001).

it designates a contract market or
registers a SEF only if the entity meets
a number of specific criteria, including
the expenditure of sufficient resources
to establish and maintain an adequate
self-regulatory program.68 Because
DCMs and SEF's are required to
demonstrate compliance with Core
Principles, including principles
concerning the maintenance or
expenditure of financial resources, the
Commission previously determined that
SEFs, like DCMs, are not “‘small
entities” for the purposes of the RFA.
Accordingly, the Chairman, on behalf
of the Commission, hereby certifies
pursuant to 5 U.S.C. 605(b) that the
proposed rules will not have a
significant economic impact on a
substantial number of small entities.
The Commission invites public
comment on this determination.

B. Paperwork Reduction Act

The Paperwork Reduction Act
(“PRA”) %9 imposes certain
requirements on federal agencies in
connection with conducting or
sponsoring any collection of
information as defined by the PRA. The
Commission may not conduct or
sponsor, and a registered entity is not
required to respond to, a collection of
information unless it displays a
currently valid Office of Management
and Budget (“OMB”’) control number.
This proposed rulemaking will result in
new collection of information
requirements within the meaning of the
PRA. The Commission therefore is
submitting this proposal to OMB for
review in accordance with 44 U.S.C.
3507(d) and 5 CFR 1320.11. The title for
the collection of information is ‘“‘Parts
37 and 38—Process for a Swap
Execution Facility or Designated
Contract Market to Make a Swap
Available to Trade.” The OMB has not
yet assigned this collection a control
number.

Many of the responses to this new
collection of information are mandatory.
The Commission protects proprietary
information according to the Freedom of
Information Act and 17 CFR part 145,
“Commission Records and
Information.” In addition, Section
8(a)(1) of the CEA strictly prohibits the
Commission, unless specifically
authorized by the CEA, from making
public “data and information that
would separately disclose the business
transactions or market positions of any
person and trade secrets or names of

68 See, e.g., Core Principle 2 applicable to DCMs

under Section 735 of the Dodd-Frank Act and Core
Principle 2 applicable to SEFs under Section 733
of the Dodd-Frank Act.

6944 U.S.C. 3501 et seq.

customers.” 70 The Commission is also
required to protect certain information
contained in a government system of
records according to the Privacy Act of
1974.71

1. Information Provided by Reporting
Entities/Persons

The proposed regulations require
SEFs and DCMs to collect and submit to
the Commission information concerning
available to trade determinations
pursuant to §§37.10 and 38.12. For
instance, SEFs and DCMs must submit
available to trade determinations to the
Commission as rules under part 40
pursuant to proposed §§ 37.10(a) and
38.12(a). SEFs and DCMs must also
submit annual reports to the
Commission pursuant to proposed
§§37.10(d) and 38.12(d).

The Commission has estimated the
final information collection burdens on
DCMs and SEFs below. These estimates
account for the following: (1) The
number of respondents; and (2) the
average hours required to produce each
response. The Commission estimates
that 50 registered entities will be
required to file rule submissions and
annual reports.

SEFs and DCMs must submit
available to trade determinations to the
Commission as rules under part 40
pursuant to proposed §§ 37.10(a) and
38.12(a). The Commission previously
estimated the hourly burdens for DCMs
and SEFs to comply with part 40. While
the Commission has no way of knowing
the exact hourly burden upon a
registered entity prior to
implementation of the regulations
governing that registered entity, the
Commission estimates that the burden
for a SEF or DCM under proposed
§§37.10(a) and 38.12(a) will be similar
to the previously estimated hours of
burden under part 40—2.00 hours.
However, the Commission notes that
DCMs and SEFs would have to review
certain factors and data (if applicable) to
make a swap available to trade so these
submissions may take additional time.
Therefore, the Commission estimates
that the hourly burden for a SEF or DCM
under proposed §§37.10(a) and 38.12(a)
will be as follows:

Estimated number of respondents: 50.

Estimated average hours per response:
8.00.

The Commission recognizes that
DCMs and SEFs may submit several rule
submission filings per year. At this time,
it is not feasible to estimate the number
of rule submission filings per year, on
average, per DCM or SEF as the number

707 U.S.C. 12(a)(1).
715 U.S.C. 552a.
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of swap contracts that will be traded on
a DCM or SEF and the number of those
swaps that a DCM or SEF will determine
to make available to trade is presently
unknown.

Proposed §§37.10(d) and 38.12(d)
require SEFs and DCMs to submit
annual reports, including any
supporting information and data, to the
Commission of their review and
assessment of the swaps they made
available to trade. The Commission
previously estimated the number of
filings and the hourly burdens for
submissions by each DCO regarding
swaps that they plan to accept for
clearing under Section 39.5.72 The
Commission estimated that each DCO
will submit to the Commission one
filing annually for the swaps that they
plan to accept for clearing. While the
Commission has no way of knowing the
exact hourly burden upon a registered
entity prior to implementation of the
regulations governing that registered
entity, the Commission estimates that
the burden for a SEF or DCM under
proposed §§ 37.10(d) and 38.12(d) will
be similar to the previously estimated
hours of burden under Section 39.5—
40.00 hours. The Commission estimates
the burden for SEFs and DCMs under
proposed §§37.10(d) and 38.12(d) as
follows:

Estimated number of respondents: 50.

Annual responses by each
respondent: 1.

Estimated average hours per response:

40.

Aggregate annual reporting burden
hours (for all respondents): 2,000.

The Commission invites public
comment on the accuracy of its estimate
of the collection requirements that
would result from the proposed
regulations.

2. Information Collection Comments

The Commission invites the public
and other federal agencies to comment
on the information collection
requirements proposed in this Notice.
Pursuant to 44 U.S.C. 3506(c)(2)(B), the
Commission solicits comments to: (1)
Evaluate whether the proposed
collections of information are necessary
for the proper performance of the
functions of the Commission, including
whether the information will have
practical utility; (2) evaluate the
accuracy of the estimated burden of the
proposed information collection
requirements, including the degree to
which the methodology and the
assumptions that the Commission
employed were valid; (3) determine

72 See Process for Review of Swaps for Mandatory
Clearing, 76 FR 44464 (Jul. 26, 2011).

whether there are ways to enhance the
quality, utility, or clarity of the
information proposed to be collected;
and (4) minimize the burden of the
proposed collections of information on
DCMs and SEFs, including through the
use of appropriate automated,
electronic, mechanical, or other
technological information collection
techniques, e.g., permitting electronic
submission of responses.

The public and other federal agencies
may submit comments directly to the
Office of Information and Regulatory
Affairs, OMB, by fax at (202) 395—-6566
or by email at
OIRAsubmission@omb.eop.gov. Please
provide the Commission with a copy of
submitted comments so that they can be
summarized and addressed in the final
rule. Refer to the Addresses section of
this Notice for comment submission
instructions to the Commission. A copy
of the supporting statements for the
collections of information discussed
above may be obtained by visiting
ReglInfo.gov. OMB is required to make a
decision concerning the collection of
information between 30 and 60 days
after publication of this release.
Therefore, a comment to OMB is best
assured of receiving full consideration if
OMB (and the Commission) receives it
within 30 days of publication of this
Notice. Nothing in the foregoing affects
the deadline enumerated above for
public comment to the Commission on
the proposed regulations.

C. Consideration of Costs and Benefits

In this section, the Commission
addresses the costs and benefits of its
proposed regulations and also considers
the five broad areas of market and
public concern under Section 15(a) of
the CEA73 within the context of the
proposed regulations.

In this Notice, the Commission
considers the costs and benefits that
result from the regulations proposed
herein; these costs and benefits are in
addition to the costs and benefits
associated with the SEF NPRM as
previously proposed. In other words,
the Commission is only considering the
discrete costs and benefits of the
regulations specifically proposed in this
Notice. To this end, the Commission
solicits comments only on the costs and
benefits of the proposed requirements
herein; only comments pertaining to
these cost and benefit issues will be
considered as part of this Notice.

1. Costs of Proposed Regulations

The Commission anticipates that the
proposed regulations will result in some

737 U.S.C. 19(a).

additional operational and monitoring
costs to DCMs and SEFs. The
Commission requests commenters
provide quantitative estimates of the
additional costs and benefits to DCMs
and SEF's from this Notice.

Under these proposed regulations,
DCMs and SEFs may incur additional
costs in undertaking evaluations of
whether a swap is available to trade and
submitting to the Commission their
determinations with respect to such
swaps as rule submission filings
pursuant to the procedures under part
40 of the Commission’s regulations.
Proposed §§37.10(b) and 38.12(b)
require SEFs and DCMs to consider
certain factors to make a swap available
to trade. Proposed §§37.10(a) and
38.12(a) require SEFs and DCMs to
submit to the Commission their
determinations with respect to those
swaps that they make available to trade
as a rule pursuant to the procedures
under part 40 of the Commission’s
regulations.

The above-described assessment and
submission may be performed internally
by one compliance personnel of the
DCM or SEF. The Commission estimates
that it would take the compliance
personnel approximately eight hours, on
average, to assess and submit the
available to trade determination per rule
submission filing. The compliance
personnel would have to, for example,
consider factors to make a swap
available to trade and write a cover
submission to the Commission,
including a description of the swap or
swaps that are covered and an
explanation and analysis of the
available to trade determination. The
Commission notes that this is a general
estimate and that it is difficult to
determine with reasonable precision the
number of hours involved given the
novelty of this available to trade
process. The Commission estimates the
cost per hour for one compliance
personnel to be $43.25 per hour.74
Therefore, the Commission estimates
that it would cost each DCM and SEF an
additional $346.00 per rule submission
filing to comply with the proposed
requirements.

Certain additional factors may affect
the cost estimates noted above. For
example, swaps with complex terms
and conditions or requests for

74 See Report on Management & Professional
Earnings in the Securities Industry 2010, Securities
Industry and Financial Markets Association at 4
(Sep. 2010). The report lists the average total annual
compensation for a compliance specialist
(intermediate) as $59,878. The Commission
estimated the personnel’s hourly cost by assuming
an 1,800 hour work year and by multiplying by 1.3
to account for overhead and other benefits.
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additional information or questions
from Commission staff regarding the
available to trade determination may
result in higher costs.

The Commission also recognizes that
DCMs and SEFs may submit several rule
submission filings per year. At this time,
it is not feasible to estimate the number
of rule submission filings per year per
DCM or SEF as the number of swap
contracts that will be traded on a DCM
or SEF and the number of those swaps
that a DCM or SEF will determine to
make available to trade is presently
unknown.

Under proposed §§ 37.10(c) or
38.12(c), if a SEF or DCM makes a swap
available to trade, all SEFs and DCMs
listing or offering such swap and/or any
economically equivalent swap, shall
make those swaps available to trade for
purposes of Section 2(h)(8) of the CEA.
Further, such contracts may not be
traded on a bilateral basis. In order to
comply with this requirement, DCMs,
SEFs, and market participants would
have to monitor and identify those
contracts that are either the same or
economically equivalent to that swap
made available to trade. At this time, it
is not feasible to estimate the number of
hours involved given the novelty of the
available to trade process.

The Commission seeks comment on
all aspects of the cost estimates
provided above. Specifically, the
Commission seeks comment on the
period of time, the number and type of
personnel, and the cost estimates for
DCMs and SEFs to comply with the
assessment process as described above.
The Commission also seeks comment on
the number of hours per year, on
average, that a SEF or DCM will spend
monitoring and evaluating swap
contracts in order to comply with
proposed §§ 37.10(c) and 38.12(c).

Proposed § 38.12(d) would require
DCMs to incur additional costs to
conduct an annual review and
assessment of each swap it has made
available to trade and submit its review
and assessment to the Commission.”s
This assessment may be performed
internally by one compliance personnel
of the DCM. The Commission estimates
that it would take the compliance
personnel approximately 40 hours, on
average, to conduct this review and
assessment. The Commission notes that
this is a general estimate and that it is
difficult to determine with reasonable
precision the number of hours involved
given the novelty of this process. As
noted above, the Commission estimates
the cost per hour for one compliance

75 The SEF NPRM imposed a review and
assessment process for SEFs.

personnel to be $43.25 per hour.
Therefore, the Commission estimates
that it would cost each DCM an
additional $1,730.00 per review to
comply with the proposed
requirements.

2. Benefits of Proposed Regulations

The proposed regulations are
expected to provide needed certainty for
DCMs, SEF's, and market participants for
the available to trade process. The
proposed regulations, for example, set
forth the procedure to make a swap
available to trade, the factors to consider
in making a swap available to trade, and
visibility into which swaps are available
to trade. Additionally, the proposed
regulations are expected to promote the
trading of swaps on DCMs and SEFs and
promote competition among these
entities. DCMs and SEFs, who may be
most familiar with the trading of swaps,
would make swaps available to trade
based on factors specified by the
Commission. DCMs and SEFs have
discretion to consider any one factor or
several factors to make a swap available
to trade. These aspects of the proposed
regulations are intended to facilitate
DCMs and SEFs to make swaps
available to trade, which is expected to
promote the trading of swaps on DCMs
and SEFs and competition among these
entities. Finally, the proposed
regulations are expected to promote
price discovery because those swaps
that DCMs and SEFs make available to
trade would effectively be subject to the
trade execution requirement, which
would require them to trade solely on
DCMs and SEFs.

The Commission seeks comment on
all aspects of the benefits of its proposed
regulations in this Notice.

3. Section 15(a) Discussion

Section 15(a) of the CEA 76 requires
the Commission to consider the costs
and benefits of its action before
promulgating a regulation under the
CEA. Section 15(a) of the CEA specifies
that the costs and benefits shall be
evaluated in light of five broad areas of
market and public concern: (a)
Protection of market participants and
the public; (b) efficiency,
competitiveness and financial integrity
of futures markets; (c) price discovery;
(d) sound risk management practices;
and (e) other public interest
considerations. The Commission may in
its discretion give greater weight to any
one of the five enumerated areas and
could in its discretion determine that,
notwithstanding its costs, a particular
regulation is necessary or appropriate to

767 U.S.C. 19(a).

protect the public interest or to
effectuate any of the provisions or
accomplish any of the purposes of the
CEA.77

a. Protection of Market Participants and
the Public

The proposed regulations are
intended to provide certainty for DCMs,
SEFs, and market participants for the
available to trade process. Under the
proposed regulations, a SEF or DCM
must consider certain factors specified
by the Commission under Sections
37.10(b) or 38.12(b), respectively, to
make a swap available to trade. A DCM
or SEF must also submit available to
trade determinations to the
Commission, either for approval or
under certification procedures, pursuant
to the rule filing procedures of part 40
of the Commission’s regulations. Part 40
also requires DCMs and SEF's to post a
notice and a copy of rule submissions
on their Web site concurrent with the
filing of the submissions with the
Commission. The Commission,
consistent with current practice, will
also post DCM and SEF rule submission
filings on its Web site. Therefore, under
the proposed regulations, DCMs, SEFs,
and market participants would know
the factors to consider in making a swap
available to trade, the procedure to
make a swap available to trade, and the
swaps that are available to trade, which
provides certainty to the available to
trade process. This certainty also
promotes the protection of market
participants by ensuring that there is
transparency in the available to trade
process.

The proposed regulations are also
expected to promote the protection of
market participants and the public by
providing for Commission review and
oversight and public participation.
Under the proposed regulations, the
Commission would either approve or
review the DCM’s or SEF’s available to
trade determination. To facilitate this
approval or review, the proposed
regulations require DCMs and SEF's to
provide the Commission with a brief
explanation of any substantive opposing
views in rule filings and, if the
Commission extends the rule review
period under the self-certification
procedure, then there will be a 30-day
public comment period. These aspects
of the proposed regulations are expected
to provide appropriate oversight, and
may increase the transparency, of DCM
and SEF available to trade

77 See, e.g., Fisherman’s Doc Co-op., Inc v. Brown,
75 F.3d 164 (4th Cir. 1996); Center for Auto Safety
v. Peck, 751 F.2d 1336 (DC Cir. 1985) (noting that
an agency has discretion to weigh factors in
undertaking cost-benefit analysis).
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determinations. This oversight and
transparency is expected to increase the
likelihood that all important issues will
be identified and weighed by the
Commission, which may protect market
participants and the public.

b. Efficiency, Competitiveness, and
Financial Integrity of the Markets

The proposed regulations are
expected to promote the trading of
swaps on DCMs and SEFs and promote
competition among these entities. DCMs
and SEFs, who may be most familiar
with the trading of swaps, would make
swaps available to trade based on factors
specified by the Commission. DCMs and
SEFs would have discretion to consider
any one factor or several factors to make
a swap available to trade. These aspects
of the proposed regulations are intended
to facilitate DCMs and SEFs to make
swaps available to trade, which is
expected to promote the trading of
swaps on DCMs and SEFs and
competition among these entities.
Additionally, the requirement that
DCMs and SEFs must make the same
swap and any economically equivalent
swap available to trade may increase the
number of swaps trading on DCMs and
SEFs, which is expected to promote the
trading of swaps on DCMs and SEFs.

c. Price Discovery

As mentioned above, the proposed
regulations are expected to promote the
trading of swaps on DCMs and SEFs.
Those swaps that DCMs and SEFs make
available to trade could be subject to the
trade execution requirement. These
swaps would be required to trade solely
on DCMs and SEFs, which would
promote price discovery.

d. Sound Risk Management Practices

The proposed regulations are not
expected to affect sound risk
management practices.

e. Other Public Interest Considerations

The proposed regulations are not
expected to affect public interest
considerations other than those
identified above.

The Commission specifically invites
public comment on its application of
the criteria contained in Section 15(a) of
the CEA and further invites interested
parties to submit any data, quantitative
or qualitative, that they may have
concerning the costs and benefits of the
proposed regulations.

List of Subjects
17 CFR Part 37

Registered entities, Reporting and
recordkeeping requirements, Swap
execution facilities, Swaps.

17 CFR Part 38

Designated contract markets,
Registered entities, Reporting and
recordkeeping requirements, Swaps.

For the reasons stated in the
preamble, the Commission proposes to
amend 17 CFR parts 37 and 38 as
follows:

PART 37—SWAP EXECUTION
FACILITIES

1. The authority citation for part 37
continues to read as follows:

Authority: 7 U.S.C. 1a, 2, 5, 6, 6¢, 7, 7a—
2, 7b-3 and 12a, as amended by Titles VII
and VIII of the Dodd-Frank Wall Street

Reform and Consumer Protection Act, Pub. L.

111-203, 124 Stat. 1376 (2010).

2. The heading of part 37 is revised
to read as set forth above.
3. Add new § 37.10 to read as follows:

§37.10 Process for a swap execution
facility to make a swap available to trade.

(a) Required submission. A swap
execution facility that makes a swap
available to trade in accordance with
paragraph (b) of this section, shall
submit to the Commission its
determination with respect to such
swap pursuant to the procedures under
part 40 of this chapter.

(b) Factors to consider. To make a
swap available to trade, for purposes of
Section 2(h)(8) of the Commodity
Exchange Act, a swap execution facility
shall consider, as appropriate, the
following factors with respect to such
swap:

(1) Whether there are ready and
willing buyers and sellers;

(2) The frequency or size of
transactions on swap execution
facilities, designated contract markets,
or of bilateral transactions;

(3) The trading volume on swap
execution facilities, designated contract
markets, or of bilateral transactions;

(4) The number and types of market
participants;

(5) The bid/ask spread;

(6) The usual number of resting firm
or indicative bids and offers;

(7) Whether a swap execution
facility’s trading system or platform will
support trading in the swap; or

(8) Any other factor that the swap
execution facility may consider
relevant.

(c) Economically equivalent swap. (1)
Upon a determination that a swap is
available to trade, all other swap
execution facilities and designated
contract markets listing or offering for
trading such swap and/or any
economically equivalent swap, shall
make those swaps available to trade for
purposes of Section 2(h)(8) of the
Commodity Exchange Act.

(2) For purposes of this section, the
term ‘“‘economically equivalent swap”’
means a swap that the swap execution
facility or designated contract market
determines to be economically
equivalent with another swap after
consideration of each swap’s material
pricing terms.

(d) Annual review. (1) A swap
execution facility shall conduct an
annual review and assessment of each
swap it has made available to trade to
determine whether or not each swap
should continue to be available to trade.
The annual review shall be conducted at
the swap execution facility’s fiscal year
end.

(2) When conducting its review and
assessment pursuant to paragraph (d)(1)
of this section, a swap execution facility
shall consider the factors specified in
paragraph (b) of this section.

(3) The swap execution facility shall
provide electronically to the
Commission a report of its review and
assessment, including any supporting
information or data, not more than 30
days after the swap execution facility’s
fiscal year end.

PART 38—DESIGNATED CONTRACT
MARKETS

4. The authority citation for part 38
continues to read as follows:

Authority: 7 U.S.C. 1a, 2, 6, 6a, 6c, 6d, 6e,
6f, 6g, 61, ﬁj, 6k, 61, 6m, 6n, 7, 7a-2, 7b, 7b—
1, 7b-3, 8, 9, 15, and 21, as amended by the
Dodd-Frank Wall Street Reform and
Consumer Protection Act, Pub. L. 111-203,
124 Stat. 1376 (2010).

5. Add new § 38.12 to read as follows:

§38.12 Process for a designated contract
market to make a swap available to trade.

(a) Required submission. A designated
contract market that makes a swap
available to trade in accordance with
paragraph (b) of this section, shall
submit to the Commission its
determination with respect to such
swap pursuant to the procedures under
part 40 of this chapter.

(b) Factors to consider. To make a
swap available to trade, for purposes of
Section 2(h)(8) of the Commodity
Exchange Act, a designated contract
market shall consider, as appropriate,
the following factors with respect to
such swap:

(1) Whether there are ready and
willing buyers and sellers;

(2) The frequency or size of
transactions on designated contract
markets, swap execution facilities, or of
bilateral transactions;

(3) The trading volume on designated
contract markets, swap execution
facilities, or of bilateral transactions;
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(4) The number and types of market
participants;

(5) The bid/ask spread;

(6) The usual number of resting firm
or indicative bids and offers;

(7) Whether a designated contract
market’s trading facility will support
trading in the swap; or

(8) Any other factor that the
designated contract market may
consider relevant.

(c) Economically equivalent swap. (1)
Upon a determination that a swap is
available to trade, all other designated
contract markets and swap execution
facilities listing or offering for trading
such swap and/or any economically
equivalent swap, shall make those
swaps available to trade for purposes of
Section 2(h)(8) of the Commodity
Exchange Act.

(2) For purposes of this section, the
term “‘economically equivalent swap”
means a swap that the designated
contract market or swap execution
facility determines to be economically
equivalent with another swap after
consideration of each swap’s material
pricing terms.

(d) Annual review. (1) A designated
contract market shall conduct an annual
review and assessment of each swap it
has made available to trade to determine
whether or not each swap should
continue to be available to trade. The
annual review shall be conducted at the
designated contract market’s fiscal year
end.

(2) When conducting its review and
assessment pursuant to paragraph (d)(1)
of this section, a designated contract
market shall consider the factors
specified in paragraph (b) of this
section.

(3) The designated contract market
shall provide electronically to the
Commission a report of its review and
assessment, including any supporting
information or data, not more than 30
days after the designated contract
market’s fiscal year end.

Issued in Washington, DC, on December 5,
2011, by the Commission.

David A. Stawick,
Secretary of the Commission.

Note: The following appendices will not
appear in the Code of Federal Regulations

Appendices to Process for a Designated
Contract Market or Swap Execution
Facility To Make a Swap Available To
Trade—Commissioners Voting
Summary and Statements of
Commissioners

Appendix 1—Commissioners Voting
Summary

On this matter, Chairman Gensler and
Commissioners Chilton, O’Malia and Wetjen

voted in the affirmative; Commissioner
Sommers voted in the negative.

Appendix 2—Statement of Chairman
Gary Gensler

I support the proposed rule to implement
a process for designated contract markets
(DCMs) and swap execution facilities (SEFs)
to make a swap “‘available to trade.” The
Dodd-Frank Wall Street Reform and
Consumer Protection Act requires that swaps
subject to the clearing requirement be traded
on a DCM or SEF, unless no DCM or SEF
makes the swap available to trade or the
swap transaction is subject to the end-user
exception. This proposal will bring
transparency to the process for making a
swap available to trade on a DCM or SEF. It
also will provide appropriate oversight of the
process through Commodity Futures Trading
Commission review.

[FR Doc. 2011-31646 Filed 12-13-11; 8:45 am]
BILLING CODE 6351-01-P

ARCHITECTURAL AND
TRANSPORTATION BARRIERS
COMPLIANCE BOARD

36 CFR Parts 1193 and 1194

[Docket No. 2011-07]

RIN 3014-AA37

Telecommunications Act Accessibility

Guidelines; Electronic and Information
Technology Accessibility Standards

AGENCY: Architectural and
Transportation Barriers Compliance
Board.

ACTION: Notice of hearing.

SUMMARY: The Architectural and
Transportation Barriers Compliance
Board (Access Board) will hold two
public hearings on its recent Advance
Notice of Proposed Rulemaking to
update its Telecommunications Act
Accessibility Guidelines and its
Electronic and Information Technology
Accessibility Standards.

DATES: The hearings will be held on the
following dates:

1. January 11, 2012, 9 to Noon,
Washington, DC.

2. March 1, 2012, 1 to 3 p.m., San
Diego, CA.

ADDRESSES: The hearing locations are:

1. Washington, DC: Access Board
conference room, 1331 F Street NW.,
suite 800, Washington, DC 20004.

2. San Diego, CA: Manchester Grand
Hyatt Hotel, One Market Place, San
Diego, CA 92101.

FOR FURTHER INFORMATION CONTACT: Tim
Creagan, Office of Technical and
Information Services, Architectural and
Transportation Barriers Compliance
Board, 1331 F Street NW., suite 1000,

Washington, DC 20004—1111.
Telephone number: (202) 272-0016
(voice); (202) 272—-0074 (TTY).
Electronic mail address:
creagan@access-board.gov.

SUPPLEMENTARY INFORMATION: On
December 8, 2011, the Access Board
published an advance notice of
proposed rulemaking in the Federal
Register to continue the process of
updating its guidelines for
telecommunications equipment covered
by Section 255 of the
Telecommunications Act of 1996 and its
standards for electronic and information
technology covered by Section 508 of
the Rehabilitation Act Amendments of
1998. 76 FR 76640 (December 8, 2011).

The comment period for the advance
notice closes on March 7, 2012. The
Board will hold two public hearings
during the comment period. The first
hearing will be in Washington, DC in
the Access Board’s conference room at
1331 F Street NW., suite 800,
Washington, DC 20004. The second
hearing will be held in conjunction with
the 27th Annual International
Technology and Persons with
Disabilities Conference (CSUN
Conference) in San Diego, CA at the
Manchester Grand Hyatt Hotel, One
Market Place, San Diego, CA 92101.

The hearing locations are accessible to
individuals with disabilities. Sign
language interpreters and real-time
captioning will be provided. For the
comfort of other participants, persons
attending the hearings are requested to
refrain from using perfume, cologne,
and other fragrances. To pre-register to
testify, please contact Kathy Johnson at
(202) 272-0041, (202) 272-0082 (TTY),
or johnson@access-board.gov. More
information and any updates to the
hearings will be posted on the Access
Board’s Web site at http://www.access-
board.gov/508.htm.

David M. Capozzi,

Executive Director.

[FR Doc. 2011-32020 Filed 12—13-11; 8:45 am]
BILLING CODE 8150-01-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-RO1-OAR-2011-0879; A—1-FRL~
9505-9]

Approval and Promulgation of Air
Quality Implementation Plans;
Massachusetts and New Hampshire;
Determination of Attainment of the
One-Hour Ozone Standard

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA is proposing to
determine that the Boston-Lawrence-
Worcester (Eastern Massachusetts), MA—
NH serious one-hour ozone
nonattainment area met the applicable
deadline of November 15, 2007, for
attaining the one-hour National
Ambient Air Quality Standard (NAAQS)
for ozone. This proposed determination
is based upon complete, certified,
quality-assured ambient air quality
monitoring data for the 2005-2007
monitoring period showing that the area
had an expected ozone exceedance rate
below the level of the now revoked one-
hour ozone NAAQS during that period
and therefore attained the standard by
its applicable deadline. EPA is
proposing this determination under the
Clean Air Act.

DATES: Written comments must be
received on or before January 13, 2012.

ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R01-OAR-2011-0879 by one of the
following methods:

1. http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

2. Email: arnold.anne@epa.gov.

3. Fax: (617) 918—0047.

4. Mail: “Docket Identification
Number EPA-R01-OAR-2011- 0879,”
Anne Arnold, U.S. Environmental
Protection Agency, EPA New England
Regional Office, 5 Post Office Square,
Suite 100 (mail code: OEP05-2), Boston,
MA 02109-3912.

5. Hand Delivery or Courier. Deliver
your comments to: Anne Arnold,
Manager, Air Quality Planning Unit,
Office of Ecosystem Protection, U.S.
Environmental Protection Agency, EPA
New England Regional Office, 5 Post
Office Square, Suite 100, Boston, MA
02109-3912. Such deliveries are only
accepted during the Regional Office’s
normal hours of operation. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding legal holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R01-OAR-2011-
0879. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through http://
www.regulations.gov, or email,
information that you consider to be CBI
or otherwise protected. The http://
www.regulations.gov Web site is an
“anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA without going through http://
www.regulations.gov your email address
will be automatically captured and
included as part of the comment that is
placed in the public docket and made
available on the Internet. If you submit
an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the
electronic docket are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
Office of Ecosystem Protection, U.S.
Environmental Protection Agency, EPA
New England Regional Office, 5 Post
Office Square, Suite 100, Boston, MA.
EPA requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding legal holidays.

FOR FURTHER INFORMATION CONTACT:
Richard P. Burkhart, Air Quality

Planning Unit, U.S. Environmental
Protection Agency, EPA New England
Regional Office, 5 Post Office Square,
Suite 100, Boston, MA 02109-3912,
telephone number (617) 918—1664, fax
number (617) 918—0664, email
Burkhart.Richard@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA.

Organization of this document. The
following outline is provided to aid in
locating information in this preamble:

I. What is EPA proposing?

II. What is the background for this proposed
action?

III. What is EPA’s analysis of data for
purposes of determining attainment of
the one-hour ozone standard?

A. How does EPA compute whether an

area meets the one-hour ozone standard?

B. EPA’s Analysis of the One-Hour Ozone

Data for the Boston-Lawrence-Worcester,
MA-NH Area

IV. Proposed Determination

V. Statutory and Executive Order Reviews

I. What is EPA proposing?

EPA is proposing to determine that
the Boston-Lawrence-Worcester (Eastern
Massachusetts), MA-NH area attained
the one hour ozone National Ambient
Air Quality Standard (NAAQS) by the
applicable attainment date, November
15, 2007. This proposed determination
is based upon complete, quality-assured
and certified air quality monitoring data
for the 2005 through 2007 ozone
seasons.

II. What is the background for this
proposed action?

EPA designated the Boston-Lawrence-
Worcester, MA-NH area as
nonattainment for one-hour ozone
following the enactment of the Clean
Air Act (CAA) Amendments of 1990.
Most areas of the country that EPA
designated nonattainment for the one-
hour ozone NAAQS were classified by
operation of law as marginal, moderate,
serious, severe, or extreme, depending
on the severity of the area’s air quality
problem. (See CAA sections 107(d)(1)(C)
and 181(a).) The Boston-Lawrence-
Worcester, MA-NH area was classified
as serious. The one-hour ozone
attainment deadline for the area was
initially set for November 15, 1999 and
later extended to November 15, 2007.
See 67 FR 72574 (December 6, 2002).
The Boston-Lawrence-Worcester, MA-
NH one-hour ozone nonattainment area
consists of all Massachusetts’ counties
east of, and including Worcester
County, MA; along with parts of
Hillsborough and Rockingham Counties
in southern New Hampshire. (See 40
CFR 81.322, and 81.330.)
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On July 18, 1997 (62 FR 38856), EPA
promulgated a new standard for ozone
based on an 8-hour average
concentration (the “1997 8-hour ozone
NAAQS”). EPA designated and
classified most areas of the country
under the eight-hour ozone NAAQS in
an April 30, 2004 final rule (69 FR
23858). EPA designated Boston-
Lawrence-Worcester, MA as
nonattainment for the 1997 8-hour
ozone NAAQS. At the time of
designation the area did not meet the
one-hour ozone standard. In addition,
parts of southern New Hampshire were
designated nonattainment for the 8-hour
NAAQS. However, unlike the one-hour
ozone standard, in the case of the 1997
8-hour ozone standard, southern New
Hampshire was designated as a separate
ozone nonattainment area. (See 40 CFR
81.330.)

On April 30, 2004, EPA issued a final
rule (69 FR 23951) entitled “Final Rule
To Implement the 8-Hour Ozone
National Ambient Air Quality
Standard—Phase 1,” referred to as the
Phase 1 Rule. Among other matters, this
rule revoked the one-hour ozone
NAAQS in most areas of the country,
effective June 15, 2005. (See 40 CFR
50.9(b); 69 FR at 23996; and 70 FR
44470, August 3, 2005.) The Phase 1
Rule also set forth how anti-backsliding
principles will ensure continued
progress toward attainment of the eight-
hour ozone NAAQS by identifying
which one-hour requirements remain
applicable in an area after revocation of
the one-hour ozone NAAQS. Although
EPA revoked the one-hour ozone
standard (effective June 15, 2005), eight-
hour ozone nonattainment areas remain
subject to certain one-hour anti-
backsliding requirements based on their
one-hour ozone classification.! The
United States Court of Appeals for the
District of Columbia Circuit
subsequently determined that EPA
should have retained certain additional
measures as one-hour ozone anti-
backsliding requirements. These include
one-hour ozone contingency measures
under section 172(c)(9), which are to be
implemented in the event an area fails
to attain by its one-hour ozone
attainment date. South Coast Air
Quality Management District v. EPA,
472 F.3d 882 (DC Cir. 2006) rehearing
denied 489 F.3d 1245. EPA is proposing
here to determine that the Boston-
Lawrence-Worcester area attained the
one-hour ozone standard by the
applicable attainment date. Thus, if EPA
finalizes its proposed determination,

1Final Rule to Implement the 8-Hour Ozone
National Ambient Air Quality Standard—Phase 1,
69 FR 23951 (April 30, 2004).

there will be no requirement to
implement one-hour ozone contingency
measures for failure to attain or any
additional one-hour ozone anti-
backsliding requirements.

III. What is EPA’s analysis of data for
purposes of determining attainment of
the one-hour ozone standard?

A. How does EPA compute whether an
area has attained the one-hour ozone
standard?

Although the one-hour ozone NAAQS
as promulgated in 40 CFR 50.9 includes
no discussion of specific data handling
conventions, EPA’s publicly articulated
position and the approach long since
universally adopted by the air quality
management community is that the
interpretation of the one-hour ozone
standard requires rounding ambient air
quality data consistent with the stated
level of the standard, which is 0.12 parts
per million (ppm). 40 CFR 50.9(a) states
that: ““The level of the national one-hour
primary and secondary ambient air
quality standards for ozone * * *is
0.12 parts per million. * * * The
standard is attained when the expected
number of days per calendar year with
maximum hourly average
concentrations of 0.12 parts per million
* * *jsequal to or less than 1, as
determined by appendix H to this part.”
Thus, compliance with the NAAQS is
based on comparison of air quality
concentrations with the standard and on
how many days that standard has been
exceeded, adjusted for the number of
missing days.

For comparison with the NAAQS,
EPA has communicated the data
handling conventions for the one-hour
ozone NAAQS in guidance documents.
As early as 1979, EPA issued guidance
stating that the level of our NAAQS
dictates the number of significant
figures to be used in determining
whether the standard was exceeded.
The stated level of the standard is taken
as defining the number of significant
figures to be used in comparisons with
the standard. For example, a standard
level of 0.12 ppm means that
measurements are to be rounded to two
decimal places (0.005 rounds up), and,
therefore, 0.125 ppm is the smallest
concentration value in excess of the
level of the standard. (See, “Guideline
for the Interpretation of Ozone Air
Quality Standards,” EPA-450/4-79—
003, OAQPS No. 1.2-108, January
1979.) EPA has consistently applied the
rounding convention in this 1979
guideline. See, 68 FR 19111, April 17,

2003; 68 FR 62043, October 31, 2003;
and 69 FR 21719, April 22, 2004. Then,
EPA determines attainment status under
the one-hour ozone NAAQS on the basis
of the annual average number of
expected exceedances of the NAAQS
over a three-year period. (See, 60 FR
3349, January 17, 1995 and “‘General
Preamble for the Implementation of
Title I of the Clean Air Act Amendments
of 1990,” at 57 FR 13506, April 16, 1992
(“General Preamble”).) EPA’s
determination is based upon data that
have been collected and quality-assured
in accordance with 40 CFR part 58, and
recorded in EPA’s Air Quality System
(AQS) database. To account for missing
data, the procedures found in appendix
H to 40 CFR part 50 are used to adjust
the actual number of monitored
exceedances of the standard to yield the
annual number of expected exceedances
(“expected exceedance days”) at an air
quality monitoring site. We determine if
an area meets the one-hour ozone
NAAQS by calculating, at each monitor,
the average expected number of days
over the standard per year (i.e., “‘average
number of expected exceedance days”’)
during the applicable 3-year period. See,
the General Preamble, 57 FR 13498,
April 16, 1992. The term “‘exceedance”
is used throughout this document to
describe a daily maximum ozone
measurement that is equal to or exceeds
0.125 ppm which is the level of the
standard after rounding. An area
violates the ozone standard if, over a
consecutive 3-year period, more than 3
days of expected exceedances occur at
the same monitor. For more information
please refer to 40 CFR 50.9 “National
one-hour primary and secondary
ambient air quality standards for ozone”
and “Interpretation of the one-hour
Primary and Secondary National
Ambient Air Quality Standards for
Ozone” (40 CFR part 50, appendix H).

B. EPA’s Analysis of the One-Hour
Ozone Data for the Boston-Lawrence-
Worcester, MA-NH Area

Table 1 shows the results of one-hour
ozone data for all the ozone monitors in
the Boston-Lawrence-Worcester, MA-
NH area for the three-year period 2005—
2007. In short, if the three-year average
expected exceedances rate, shown in the
far right column, is less than or equal to
1.0, the site meets the one-hour ozone
NAAQS. If all sites in the area are
shown to meet the one-hour ozone
NAAQS, it can be determined that the
area has attained the one-hour ozone
NAAQS.
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TABLE 1—AVERAGE EXPECTED EXCEEDANCE RATE FOR THE ONE-HOUR OZONE STANDARD IN THE BOSTON-LAWRENCE-
WORCESTER, MA-NH AREA FOR 2005-2007

Exceedances (days over 0.124 ppm)
EPA AQS ID Site Year A Adjusted for 3-Year average
ctual missing data expected ex-
ceedance rate
Massachusetts:

250250041 ..o, Boston-Long Island ................... 2005 0 0.0 0.0
2006 0 0.0
2007 0 0.0

250250042 .........ccovvviienen. Boston-Roxbury .........ccccceneee. 2005 0 0.0 0.0
2006 0 0.0
2007 0 0.0

250170009 ......ccovvvererneene Chelmsford ......cccoceevvrvececrieneen. 2005 0 0.0 0.0
2006 0 0.0
2007 0 0.0

250051002 ......ccevvereernenen Fairhaven ........ccccoviiiiincnnne. 2005 0 0.0 0.7
2006 2 2.0
2007 0 0.0

250095005 .......ccoecverrerieene Haverhill ... 2005 0 0.0 0.0
2006 0 0.0
2007 0 0.0

2500920086 .......cceevereerneane LYNN e 2005 0 0.0 0.0
2006 0 0.0
2007 0 0.0

250213008 ......ccoveverrrreene MIlton oo 2005 1 0.0 0.3
2006 0 0.0
2007 0 0.0

250094004 ......ccceevverereneane Newbury ..., 2005 0 1.0 0.0
2006 0 0.0
2007 0 0.0

250070001 ..ccvevvereererieene, Oak BIUffS .ovveeeeiecececeeeee 2005 0 0.0 0.7
2006 2 2.1
2007 0 0.0

250171102 oo, STOW e 2005 0 0.0 0.0
2006 0 0.0
2007 0 0.0

250010002 .......cceecvevrerneene TIUFO oo 2005 0 0.0 0.0
2006 0 0.0
2007 0 0.0

250270015 ..o Worcester .......cccccveieniirieeninnn. 2005 0 0.0 0.0
2006 0 0.0
2007 0 0.0

New Hampshire:

330111011 oo Nashua ......cccooovviieniiiiieeee, 2005 0 0.0 0.0
2006 0 0.0
2007 0 0.0

As shown in Table 1, the Boston-
Lawrence-Worcester, MA—NH one-hour
ozone nonattainment area attained the
one-hour ozone NAAQS by its
attainment deadline of November 15,
2007, since all ozone monitors had
expected exceedances rates below 1.0.
Thus EPA is proposing to determine
that, based on the 2005-2007 complete,
quality-assured and certified ozone data
in the AQS database, the Boston-
Lawrence-Worcester, MA—-NH area met
the 1-hour ozone NAAQS by its
applicable attainment date of November
15, 2007.

IV. Proposed Determination

For the reasons set forth in this notice,
EPA is proposing to determine that the
Boston-Lawrence-Worcester, MA-NH
one-hour ozone nonattainment area met

its applicable one-hour ozone
attainment date of November 15, 2007,
based on 2005-2007 complete, certified
and quality-assured ozone monitoring
data. EPA is soliciting public comments
on the issues discussed in this notice or
on other relevant matters. EPA will
consider these comments before final
action. Interested parties may
participate in the Federal rulemaking
procedure by submitting written
comments to the EPA New England
Regional Office listed in the ADDRESSES
section of this Federal Register.

V. Statutory and Executive Order
Reviews

This action proposes to make a
determination of attainment based on
monitored air quality data, and does not
impose additional requirements beyond

those imposed by state law. For that
reason, this proposed action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104-4);
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¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this action does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: December 6, 2011.
H. Curtis Spalding,
Regional Administrator, EPA New England.
[FR Doc. 2011-32059 Filed 12-13-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 70
[EPA-R07-OAR-2011-0822; FRL-9505-7]
Approval and Promulgation of

Implementation Plans; State of
Missouri

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve the
State Implementation Plan (SIP) and
Operating Permits Program revisions
submitted by the state of Missouri

which align the state’s rule entitled
“Submission of Emission Data,
Emission Fees and Process Information”
with the Federal Air Emissions
Reporting Requirements Rule (AERR).

DATES: Comments on this proposed
action must be received in writing by
January 13, 2012.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R07—
OAR-2011-0822, by mail to Amy
Bhesania, Environmental Protection
Agency, Air Planning and Development
Branch, 901 North 5th Street, Kansas
City, Kansas 66101. Comments may also
be submitted electronically or through
hand delivery/courier by following the
detailed instructions in the ADDRESSES
section of the direct final rule located in
the rules section of this Federal
Register.

FOR FURTHER INFORMATION CONTACT:
Amy Bhesania at (913) 551-7147, or by
email at bhesania.amy@epa.gov.

SUPPLEMENTARY INFORMATION: In the
final rules section of the Federal
Register, EPA is approving the State’s
SIP revision as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial
revision amendment and anticipates no
relevant adverse comments to this
action. A detailed rationale for the
approval is set forth in the direct final
rule. If no relevant adverse comments
are received in response to this action,
no further activity is contemplated in
relation to this action. If EPA receives
relevant adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed action. EPA will
not institute a second comment period
on this action. Any parties interested in
commenting on this action should do so
at this time. Please note that if EPA
receives adverse comment on part of
this rule and if that part can be severed
from the remainder of the rule, EPA may
adopt as final those parts of the rule that
are not the subject of an adverse
comment. For additional information,
see the direct final rule which is located
in the rules section of this Federal
Register.

Dated: November 28, 2011.
Karl Brooks,
Regional Administrator, Region 7.
[FR Doc. 2011-31908 Filed 12—13-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 136
[EPA-HQ-OW-2010-0192; FRL-9504-2]

Guidelines Establishing Test
Procedures for the Analysis of
Pollutants Under the Clean Water Act;
Analysis and Sampling Procedures;
Notice of Data Availability

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of data availability.

SUMMARY: On September 23, 2010, EPA
proposed to approve a number of new
and revised test procedures (i.e.,
analytical methods) for measuring
pollutants under the Clean Water Act.
Today’s notice announces the
availability of new data on an analytical
method for the measurement of oil and
grease that EPA described in the earlier
notice but did not propose to approve it
for use. This notice discusses how EPA
is considering revising its proposed
regulatory requirements for this method.
EPA is soliciting comment only on
EPA’s consideration of this method.

DATES: Comments must be received on
or before February 13, 2012.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
2010-0192, by one of the following
methods:

e http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

e Email: OW-docket@epamail.epa.gov
Attention Docket ID No. OW-2010-
0192.

e Mail: Water Docket, Environmental
Protection Agency, Mailcode: 28221T,
1200 Pennsylvania Ave. NW.,
Washington, DC 20460.

e Hand Delivery: EPA Water Center,
EPA West Building, Room B102, 1301
Constitution Avenue NW., Washington,
DC, Attention Docket ID No. OW-2010-
0192. Such deliveries are only accepted
during the Docket’s normal hours of
operation, and special arrangements
should be made for deliveries of boxed
information.

Instructions: Direct your comments to
Docket ID No. EPA-HQ-OW-2010-
0192. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
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Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or email. The
http://www.regulations.gov Web site is
an “anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA without going through http://
www.regulations.gov your email address
will be automatically captured and
included as part of the comment that is
placed in the public docket and made
available on the Internet. If you submit
an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the Water Docket, EPA/DC, EPA West,
Room B102, 1301 Constitution Ave.
NW., Washington, DC. The Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Public Reading Room is
(202) 566—1744, and the telephone
number for the Water Docket is (202)
566—-2426.

FOR FURTHER INFORMATION CONTACT:
Maria Gomez-Taylor, Office of Science
and Technology, Office of Water (4303—
T), Environmental Protection Agency,
1200 Pennsylvania Avenue NW;
Washington, DC 20460; telephone
number: (202) 566—1005; fax number:
(202) 566—1053; email address: Gomez-
taylor.maria@epa.gov.

SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this action apply to me?

EPA Regions, as well as States,
Territories and Tribes authorized to
implement the National Pollutant
Discharge Elimination System (NPDES)
program, issue permits with conditions
designed to ensure compliance with the
technology-based and water quality-
based requirements of the Clean Water
Act (CWA). These permits may include
restrictions on the quantity of pollutants
that may be discharged as well as
pollutant measurement and reporting
requirements. If EPA has approved a test
procedure for analysis of a specific
pollutant, the NPDES permittee must
use an approved test procedure (or an
approved alternate test procedure) for
the specific pollutant when measuring
the required waste constituent.
Similarly, if EPA has established
sampling requirements, measurements
taken under an NPDES permit must
comply with these requirements.
Therefore, entities with NPDES permits
will potentially be affected by the
actions in this rulemaking. Categories
and entities that may potentially be
affected by the requirements of today’s
rule include:

Examples of potentially affected entities

Category
State, Territorial, and Indian Tribal Govern-
ments.
INAUSENY e
Municipalities ........ccceiiiiiiiiii

with NPDES permits.

NPDES permits.

States, Territories, and Tribes authorized to administer the NPDES permitting program; States,
Territories, and Tribes providing certification under Clean Water Act section 401;
State, Territorial, and Indian Tribal owned facilities that must conduct monitoring to comply

Facilities that must conduct monitoring to comply with NPDES permits.
POTWs or other municipality owned facilities that must conduct monitoring to comply with

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. This table lists
types of entities that EPA is now aware
of that could potentially be affected by
this action. Other types of entities not
listed in the table could also be affected.
To determine whether your facility is
affected by this action, you should
carefully examine the applicability
language at 40 CFR 122.1 (NPDES
purpose and scope), 40 CFR 136.1
(NPDES permits and CWA) and 40 CFR
403.1 (Pretreatment standards purpose
and applicability). If you have questions
regarding the applicability of this action
to a particular entity, consult the
appropriate person listed in the
preceding FOR FURTHER INFORMATION
CONTACT section.

B. What should I consider as I prepare
my comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through http://
www.regulations.gov or email. Clearly
mark the part or all of the information
that you claim to be CBI. For CBI
information in a disk or CD ROM that
you mail to EPA, mark the outside of the
disk or CD ROM as CBI and then
identify electronically within the disk or
CD ROM the specific information that is
claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for Preparing Your Comments.
When submitting comments, remember
to:

e Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

¢ Follow directions—The agency may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

e Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

¢ Describe any assumptions and
provide any technical information and/
or data that you used.

¢ If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.
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¢ Provide specific examples to
illustrate your concerns, and suggest
alternatives.

¢ Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

¢ Make sure to submit your
comments by the comment period
deadline identified.

II. Summary of New Information and
Request for Comment

A. Background on Proposed Rule

On September 23, 2010, EPA
proposed to add new and revised EPA
methods to its Part 136 test procedures
(75 FR 58024). The regulated
community and laboratories use these
approved methods for determining
compliance with National Pollutant
Discharge Elimination System (NPDES)
permits or other monitoring
requirements under the Clean Water Act
(CWA). EPA periodically updates the
list of approved methods to reflect
advances in technology and provide
entities more choices of approved
compliance monitoring methods.
Among other methods, in the September
2010 proposal, EPA proposed to add
two oil and grease methods published
by the Standard Methods Committee
that use the same solvent as the existing
Part 136 oil and grease methods. In the
Notice, EPA also described three oil and
grease methods published by ASTM
International or the Standard Methods
Committee that require a different
extractant and/or a different
measurement (i.e., determinative)
technique than the existing Part 136 oil
and grease methods. As explained in the
Notice, oil and grease is a method-
defined parameter. That is, the
measurements obtained by the method
are a specific artifact of the method and
defined solely by the elements (solvent,
determinative technique) used to
measure the analyte. Because these
three methods use a different extractant
and/or a different determinative
technique, how to translate
measurements using these methods to
those obtained under existing methods
for purposes of comparison was not
clear. Consequently, consistent with
past practices, EPA did not propose to
include these methods in Part 136.

B. Method-Defined Analytes

A method-defined analyte includes
certain parameters where the
measurement results obtained are solely
dependent on the method used. As a
consequence, the results obtained are
not directly comparable to results
obtained by another method (i.e., the
data derived from method-defined

protocols cannot be reliably verified
outside the method itself). EPA has
defined a method-defined analyte in 40
CFR 136.6(a)(5) as “.* * * an analyte
defined solely by the method used to
determine the analyte. Such an analyte
may be a physical parameter, a
parameter that is not a specific
chemical, or a parameter that may be
comprised of a number of substances.
Examples of such analytes include
temperature, oil and grease, total
suspended solids, total phenolics,
turbidity, chemical oxygen demand, and
biochemical oxygen demand.”

C. Oil and Grease

Unlike many parameters, oil and
grease is not a unique chemical entity,
but is a mixture of chemical species that
varies from source to source. Common
substances that may contribute to oil
and grease include petroleum based
compounds such as fuels, motor oil,
lubricating oil, soaps, waxes, and
hydraulic oil and vegetable based
compounds such as cooking oil and
other fats. Oil and grease is defined by
the method used to measure it (i.e., a
method-defined analyte). The CWA
defines oil and grease as a conventional
parameter and hundreds of thousands of
NPDES permits and indirect discharging
permits contain oil and grease
numerical limits. Currently, Part 136
lists three references to analytical
methods for the measurement of oil in
grease in such discharge permits.
Overwhelmingly, the vast majority of
discharges use EPA Method 1664A to
measure compliance with such
discharge limits. Method 1664A is a
liquid/liquid extraction (LLE),
gravimetric procedure that employs
normal hexane (n-hexane) as the
extraction solvent. This method also
allows the use of solid-phase extraction
(SPE) provided that the results obtained
by SPE are equivalent to the results
obtained by LLE.

D. Public Comments Related to Oil and
Grease

In response to the September 2010
proposal, EPA received several
comments recommending that EPA
approve recent methods that include
new technologies, including alternative
methods for oil and grease. One
commenter stated that EPA’s reasoning
for not approving alternative test
methods for oil and grease is
contradictory to the Agency’s
“Summary”’ statement that these
regulations will “provide increased
flexibility to the regulated community
and laboratories in their selection of
analytical methods (test procedures) for
use in Clean Water Act programs.” This

commenter added that approving the
new technologies would be more
consistent with EPA’s mission and
purpose to “ensure that all Americans
are protected from significant risks to
human health and the environment
where they live, learn and work.”

Another commenter indicated that
EPA should approve new technologies
for oil and grease because n-hexane is a
dangerous solvent. This commenter
cited literature that describes n-hexane’s
toxicity to humans and to the
environment. Still another commenter
stated that fats, oils and greases are not
exclusively “hexane extractable”
compounds and claimed that other
technologies and methods may be better
at measuring these compounds, and
may be used to better quantify how
much fat, oil or grease is toxic to aquatic
life or interferes with wastewater
treatment. This commenter also stated
that EPA should not specifically and
uniquely endorse a solvent-specific
method for “oil and grease” and
requested that EPA reverse its decision
that only n-hexane extractable oil and
grease methods are acceptable.

III. ASTM Method D7575-10 for Oil
and Grease

Some of the comments focused
exclusively on one particular oil and
grease method EPA discussed in its
proposal, ASTM D7575-10. Unlike EPA
Method 1664A which uses n-hexane as
the extractant and gravimetry for the
measurement of the extracted materials,
ASTM D7575-10 uses an extracting
membrane followed by infrared
measurement of the sample materials
that can be retained on the membrane.
This method was originally developed
by Orono Spectral Solutions (OSS), and
approved by ASTM on January 1, 2010
(Standard Test Method for Solvent-Free
Membrane Recoverable Oil and Grease
by Infrared Determination, ASTM
D7575-10). Certain commenters to
EPA’s September 2010 proposal,
including ASTM and OSS, requested
that EPA re-consider ASTM D7575-10
for the measurement of oil and grease
under Clean Water Act programs. In
particular, they cited that ASTM
D7575-10 is solvent free and provides
reliable and comparable results to EPA
Method 1664A. As part of this re-
consideration, these commenters
submitted additional information on the
health hazards associated with hexane
as well as additional single laboratory
comparability data between Method
1664A and ASTM D7575-10 and on
additional matrices tested after the
initial comparability study and
associated statistical analysis. These
data, EPA’s analyses of these data, and
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communications related to the
alternative ASTM method between EPA,
0SS and ASTM are included as part of
the record for today’s notice.

EPA’s consideration of ASTM D7575—
10 is entirely novel. Because oil and
grease is a method-defined parameter,
with one exception, EPA has not
considered promulgating multiple
methods to measure oil and grease that
are based on different extractants.
Moreover, EPA has not considered
multiple oil and grease methods that are
based on different determinative
techniques. The only exception to this
was EPA’s promulgation of EPA Method
1664A in 1999 to replace Method 413.1,
a similar procedure that used Freon®
(1,1, 2-trichloro-1,2,2-trifluoroethane
(CFC-113; Freon-113)) as the extraction
solvent. EPA made this exception
because Freon® was banned by an
international treaty, and until the ban
went into effect, EPA allowed either of
these oil and grease methods for CWA
compliance. In both methods, the
determinative technique is gravimetry
and the only change was the extraction
solvent (n-hexane instead of Freon®).

EPA is persuaded by commenters to
its September 23, 2010 Notice that it
should re-consider its position on
ASTM D7575-10. Such a consideration
represents a new path for EPA. As is
always the case, EPA is proceeding
carefully, with a particular focus on the
underlying data. EPA’s consideration is
specific to ASTM D7575-10 and should
not be interpreted broadly to other oil
and grease methods that use different
extractants and/or determinative
techniques, or more generally to other
method-defined analytes. If EPA
receives similar requests for other
methods, it will evaluate each one
individually.

Although the September 2010
proposal discussed the current use of
EPA Method 1664A as a required testing
method to determine the eligibility of
materials for certain conditional
exclusions for RCRA regulations under
40 CFR260.20 and 260.22 (i.e.,
delistings), and additionally proposed to
allow the revised version of this testing
method (Method 1664, Rev. B) for future
delistings, EPA is not considering
ASTM D7575-10 for use under the
RCRA program. Until ASTM D7575-10
is validated for a full range of matrices
covered by the RCRA program, EPA
considers this new testing method to be
limited to the Clean Water Act program.

A. Technical Considerations Related to
ASTM Method D7575-10

1. EPA Evaluation of This New Method

Based on the data and information
available in EPA’s record, EPA
concludes ASTM D7575-10 is a good
stand-alone method for the
measurement of oil and grease in
wastewater. The method was single- and
multi-lab tested following ASTM
Standard Practice D2777 (Standard
Practice for the Determination of
Precision and Bias of Applicable Test
methods of Committee D19 on Water)
and produces similar recoveries and
precision to EPA Method 1664A for
those matrices tested and in the range of
method applicability (5—200 mg/L).

In reviewing the method, EPA
requested that ASTM revise its new
standard to provide additional details
on the underlying procedural steps—
specifically in regard to sample
homogenization and calibration
verification—and to clarify the
applicability (or lack thereof) of the
method to non-wastewater matrices.
ASTM revised the method write-up
accordingly. See DCN xxx for additional
information.

2. Comparability of Results Between
ASTM D7575-10 and EPA Method
1664A

As explained above, with the
exception of EPA’s promulgation of
Method 1664A to replace Method 413.1,
EPA has not considered promulgating
multiple methods to measure oil and
grease that are based on different
extractants nor has EPA considered
promulgating oil and grease methods
with different determinative techniques.
As aresult, EPA does not have a defined
“process” for such considerations. For
non-method-defined parameters where
the analyte being measured is a single
compound (e.g., copper, benzene), EPA
often promulgates multiple methods
that may be based on different
determinative techniques for
nationwide use. In such cases, EPA has
a well-defined process for ensuring that
the performance of a proposed method
is acceptable (i.e., the proposed test
procedure must demonstrate an
improvement over current EPA-
approved methods such as fewer matrix
interferences, and better sensitivity,
precision and recovery). For a new
candidate test method employing a
determinative technique that is different
from those techniques used in existing
approved methods, the applicant must
develop quality control (QC) acceptance
criteria based on the validation protocol
for nationwide use applications (9
laboratories, each analyzing a different

matrix). The QC acceptance criteria for
the candidate method must then be
compared to the QC acceptance criteria
specifications for methods in Part 136
and the performance of the candidate
method must be as good or better than
that of an approved method. This
process is described in the “Protocol for
EPA Approval of New Methods for
Organic and Inorganic Analytes in
Wastewater and Drinking Water,”
March 1999.

In contrast, there is no well-defined
process for the evaluation of a proposed
test method for method-defined
parameters. In addition to ensuring that
the performance of the proposed
method is acceptable as described above
for non-method-defined parameters,
EPA wants to ensure that results
produced by the proposed method are
comparable to results produced with the
approved method. When EPA
promulgated EPA Method 1664A to
replace EPA Method 413.1, a similar
procedure that used Freon® (1,1, 2-
trichloro-1,2,2-trifluoroethane (CFC—
113; Freon-113)) as the extraction
solvent, EPA evaluated a variety of
possible replacement extracting solvents
in addition to n-hexane. EPA selected n-
hexane and promulgated Method 1664A
after conducting extensive side-by-side
studies of several extracting solvents on
a variety of samples representing a wide
range of matrices (see “Preliminary
Report of EPA Efforts to Replace Freon
for the Determination of Oil and
Grease,” EPA-821-R-93-011,
September 1993, and Report of EPA
Efforts to Replace Freon for the
Determination of Oil and Grease and
Total Petroleum Hydrocarbons, EPA—
820—R—-95003, April 1995). In
considering which solvent produced
results most comparable to results
obtained with Freon®, EPA conducted a
Root Mean Squared Deviation (RMSD)
evaluation of the data collected in the
side-by-side studies. None of the
alternative solvents produced results
statistically comparable to results
produced by Freon®. However, EPA
concluded at the time that n-hexane was
appropriate as an alternative solvent,
based on overall extraction results (96%
versus 100% for Freon) and analytical
practical considerations (e.g., boiling
point).

In considering ASTM D7575-10, EPA
reviewed the available single laboratory
comparability data between ASTM
D7575-10 and EPA Method 1664A.
Initially, these data included triplicate
analyses of samples from seven different
wastewater matrices (eight POTWs,
dairy, machine shop, gunsmith, auto
garage, auto salvage yard, and fish
processor). Later, OSS submitted
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additional data for three matrices (bilge
water, peanut processor, and lunchmeat
processor) that were collected after the
single laboratory study.! EPA conducted
a Root Mean Squared Deviation (RMSD)
comparability assessment with these
data, following the methodology set
forth in “Analytical Method Guidance
for EPA Method 1664A Implementation
and Use (40 CFR part 136), EPA/821-R—
00-003, February 2000.” For this
assessment, EPA first used the original
data set and subsequently included the
additional data for three matrices and
determined the results were not
statistically comparable, with or without
the data for the additional matrices.
This outcome was not unexpected
because of the intrinsic differences in
the two methods and the nature of
method-defined parameters. Similarly,
when EPA performed an RMSD
comparability assessment before
promulgating EPA Method 1664A in
place of EPA Method 413.1, EPA did not
find the results to be statistically
comparable.2

As explained in Section IL.B, the
comparability of results is a significant
issue with method-defined analytes
such as oil and grease because the
results depend on the method used. For
oil and grease, the amount of oil and
grease material extracted depends on
the solvent or membrane used for the
extraction of oil and grease. As such, it
may not be possible for results from
methods that use different extraction
techniques to be compared statistically.
For example, EPA Method 1664A
employs distillation at 85°C, and as
such, petroleum materials from gasoline
through #2 fuel oil and non-petroleum
materials including carboxylic and other
organic acids may be partially lost
during this solvent removal operation.
Similarly, some crude oils and heavy
fuel oils contain a significant percentage
of materials that are not soluble in the
n-hexane solvent of EPA Method 1664A
resulting in low recoveries for these
materials. ASTM D7575-10 has no such
solvent removal step which could
increase or decrease the amount of
petroleum and non-petroleum materials

1 0SS also submitted data for several other
matrices that EPA did not include in the analysis
because these data were based on only one sample
result per matrix and thus lacked the required
replicates for a statistical analysis. Additionally,
ASTM recently submitted triplicate data for three
other matrices. Because EPA received this data after
conducting its statistical analysis, this data is not
included in the RMSD assessment described in this
paragraph, but is included in the record for today’s
notice.

2Note that in absence of statistical comparability,
EPA ultimately determined that EPA Method 1664A
could be used as a direct replacement for EPA
Method 413.1.

measured by ASTM D7575-10 relative
to Method 1664A.

For the reason identified above, in the
case of ASTM D7575-10, EPA
concludes it is not appropriate to apply
the same statistical assessment as is
done for non-method-defined
parameters. As a result, EPA applied
similar comparison techniques as those
performed in replacing EPA Method
413.1 with EPA Method 1664A. As
mentioned above, during that
replacement analysis, n-hexane was
found to extract 96% of the oil and
grease that could be extracted by Freon.
This 4% difference was deemed
insignificant based on the variability of
oil and grease measurements (around
the order of 10% relative standard
deviation) and the confidence intervals
about the 96% extraction (plus or minus
20% extracted). When comparing the
results of ASTM D7575-10 to EPA
Method 1664A, the non-solvent method
removes an average of 99.6% of the oil
and grease that was removed by n-
hexane under the same conditions. The
variability of the situational
comparisons along with the 10%
relative standard deviation for oil and
grease measurements once again allow
us to conclude that the 0.4% difference
is not significant. Using this approach,
for the range of the ASTM D7575-10
applicability (5-200 mg/L), ASTM
D7575-10 could serve as a substitute for
Method 1664A in the same fashion as n-
hexane served as a replacement for
Freon.

B. Summary of EPA’s Reconsideration
of ASTM D7575-10

Based on the information presented in
today’s Notice, EPA is re-considering its
decision not to include ASTM D7575—
10 in 40 CFR Part 136 as an alternative
to EPA Method 1664A for measuring oil
and grease. EPA has three main reasons
for this reconsideration. First, EPA’s
analysis demonstrates ASTM D7575-10
is an acceptable stand-alone method for
the measurement of oil in grease in
wastewater for the applicable reporting
range (5—200 mg/L) and it produces
results that are generally very close to
those obtained using EPA Method
1664A for the matrices tested. Second,
this method has certain advantages over
the currently approved method. EPA
supports pollution prevention, and is
particularly persuaded by the
substantial advantages associated with
the green aspects of this membrane
technology (e.g., it uses a solventless
extraction, there is no solvent waste,
and no analyst exposure to solvent).
Finally, ASTM D7575-10 may offer
other advantages such as ease of

analysis, reduced analysis time, and
lower analytical costs.

C. Implementation Considerations
Related to Multiple Oil and Grease
Methods

EPA recognizes that if it promulgates
ASTM D7575-10 in 40 CFR Part 136 as
an alternative to EPA method 1664A,
permittees and control authorities may
still have concerns related to the results
obtained from ASTM D7575-10 relative
to EPA Method 1664A, particularly for
matrices not evaluated to date. While
EPA has determined that the results of
the two methods are comparable over
the applicable range where the two
methods overlap (5—200 mg/L), because
of the wide variety and type of
individual compounds that may be
measured by oil and grease and because
oil and grease are extensively
incorporated in permits covering a wide
variety of wastewater matrices,
permittees or control authorities may
continue to have compliance concerns
(i.e., a permittee could be in or out of
compliance) simply due to a change in
the test method used to evaluate
samples.

When EPA promulgated EPA Method
1664A to replace EPA Method 413.1,
EPA and other stakeholders had similar
concerns. These concerns were
magnified because Method 1664 A was a
replacement, rather than an alternative,
to the existing method at that time. To
accommodate concerns about
differences in results, EPA allowed
permitting authorities to establish a
conversion factor by having the
discharger perform a side-by-side
comparison of Method 1664 and the
Freon® extraction method and then
adjusting the discharge limits, if
necessary, to account for differences in
the permit. EPA further recommended a
specific process to follow for the side-
by-side comparison in the guidance
document mentioned earlier [Analytical
Method Guidance for EPA Method
1664 A Implementation and Use (40 CFR
part 136), EPA/821-R—-00-003, February
2000].

In contrast to EPA’s replacement of
Freon with n-hexane, if EPA were to
promulgate ASTM D7575-10, it would
not lead to any requirement on permit
holders. In this case, unless ASTM
D7575-10 is specified in the permit,
promulgating ASTM D7575-10 would
simply provide additional flexibility to
permit holders in analyzing for oil and
grease. Because this would be optional
and because of the burden that would be
placed on the permitting authorities in
reviewing side-by-side data, EPA is not
currently persuaded that it should
include a provision providing the same
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ability to adjust discharge limits based
on side-by side-comparison of EPA
Method 1664A to ASTM D7575-10 as it
did when it replaced Freon with n-
hexane. However, to the extent that
permittees would elect to use ASTM
D7575-10 and permitting authorities
would accept the use of ASTM D-7575—
10 rather than EPA Method 1664A,
nothing would prevent them from
conducting a side-by-side comparison of
the two methods. EPA would
recommend such a side-by-side
comparison if permittees and/or
permitting authorities have concerns
about a specific matrix, particularly
when the measured oil and grease
values when switching to ASTM
D7575—10 are more than 20% lower
from values routinely measured by EPA
Method 1664A (the 20% variability
around oil and grease measurements is
discussed in section III.A.2 of today’s
Notice).

IV. Request for Comments

Based on the new information and
EPA’s analysis of this information as
described in this Notice, EPA is
reconsidering whether to promulgate
ASTM D7575-10 in 40 CFR Part 136 as
an alternative method for oil and grease
where the applicable ranges overlap (5—
200 mg/L) and requests public
comments on this reconsideration, the
supporting data, and the resulting
analysis. While ASTM D7575-10 has
significant pollution prevention
advantages over the currently approved
method, EPA recognizes the potential
impact that this new method could have
on the hundreds of thousands of oil and
grease determinations in regulatory
Clean Water Act programs and desires
to obtain additional input from
stakeholders. Specifically, EPA requests
comments on the following:

1. Whether EPA should reconsider
promulgating this additional method for
oil and grease based on different
extractants and determinative
techniques than EPA Method 1664A.

2. EPA’s current view, based on the
data it has reviewed to date, that ASTM
D7575-10 is an acceptable choice for
the determination of oil and grease for
the range (5 to 200 mg/L) evaluated.

3. EPA’s current conclusion that
permit limit adjustment based on side-
by-side comparisons of EPA Method
1664A and ASTM D7575-10 is not
appropriate. EPA is particularly
interested in obtaining comments from
permitting authorities on this issue and
estimates of the burden associated with
reviewing such requests.

4. If EPA were to allow a side-by-side
comparison with limit adjustment as
necessary, should EPA look to the

approach used for n-hexane in place of
Freon (see section III.C above) or should
EPA consider a different approach?

V. Referenced New Docket Materials

1. January 16, 2009 Memorandum from
Richard Reding on Modifications to
Method 1664A.

. May 14, 1999 Federal Register (64 FR
26315).

. Preliminary Report of EPA Efforts to
Replace Freon for the Determination of
Oil and Grease, EPA-821-R-93-011,
September 1993.

4. Report of EPA Efforts to Replace Freon for
the Determination of Oil and Grease and
Total Petroleum Hydrocarbons: Phase II,
EPA-820-R—-95-003, April 1995.

. October 15, 2010 email from Tyler Martin
containing the following data files:

a. Multi-Lab Validation Raw Data

b. Expanded ASTM D7575 Validation
Report

c. Single-Lab Validation Raw Data

d. Comparability Analysis from Single-Lab
Validation Results

6. October 19, 2010 email from Tyler Martin
containing additional comparability data
between Method 1664 and ASTM D7575.

7. October 21, 2010 email from Tyler Martin
with clarification on data submitted.

. June 28, 2011 letter from James A. Thomas,
ASTM President to Mary Smith, EPA,
with ASTM International D19 Water
Response to US EPA Questions
Concerning ASTM Standard D7575.

9. Analytical Method Guidance for EPA

Method 1664A Implementation and Use
(40 CFR part 136), EPA/821-R—00-003,
February 2000.

10. Protocol for EPA Approval of New
Methods for Organic and Inorganic
Analytes in Wastewater and Drinking
Water, March 1999.

11. Study Report from the Testing of
Additional Industrial Wastewater
Matrices in Support of ASTM D7575 for
USEPA’s Reconsideration of this Method
in the Forthcoming Method Update Rule,
November 2011.

Dated: December 2, 2011.
Nancy K. Stoner,
Acting Assistant Administrator for Water.
[FR Doc. 2011-32063 Filed 12-13-11; 8:45 am]
BILLING CODE 6560-50-P

[\

w

ol

o

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 20
[WT Docket No. 07-250; DA 11-1707]

Amendment of the Commission’s
Rules Governing Hearing Aid-
Compatible Mobile Handsets

AGENCY: Federal Communications
Commission.
ACTION: Proposed rule.

SUMMARY: In this document the
Commission seeks comment on

revisions to the Commission’s wireless
hearing aid compatibility rules. The
Commission’s rules define hearing aid
compatibility by reference to a third
party technical standard. Recently, a
new version of that technical standard
was developed to test the hearing aid
compatibility of the newest generation
of digital wireless handsets. The
proposed rules would adopt the revised
version of the technical standard into
the Commission’s rules.

DATES: Interested parties may file
comments on or before January 13,
2012, and reply comments on or before
January 30, 2012.

ADDRESSES: You may submit comments,
identified by WT Docket No. 07-250, by
any of the following methods:

e Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Federal Communications
Commission’s Web site: http://
www.fcc.gov/cgb/ecfs/. Follow the
instructions for submitting comments.

e Mail: Filings can be sent by hand or
messenger delivery, by commercial
overnight courier, or by first-class or
overnight U.S. Postal Service mail
(although the Commission continues to
experience delays in receiving U.S.
Postal Service mail). All filings must be
addressed to the Commission’s
Secretary, Office of the Secretary,
Federal Communications Commission.

e People with Disabilities: Contact the
FCC to request reasonable
accommodations (accessible format
documents, sign language interpreters,
CART, etc.) by email: FCC504@fcc.gov
or phone: (202) 418-0530 or TTY: (202)
418-0432.

For detailed instructions for
submitting comments and additional
information on the rulemaking process,
see the SUPPLEMENTARY INFORMATION
section of the document.

FOR FURTHER INFORMATION CONTACT:
Michael Rowan, Wireless
Telecommunications Bureau, (202) 418—
1883, email Michael. Rowan@fcc.gov, or
Saurbh Chhabra, Wireless
Telecommunications Bureau, (202) 418—
2266, email Saurbh.Chhabra@fcc.gov.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Second
Further Notice of Proposed Rulemaking
(SFNPRM) in WT Docket No. 07-250,
adopted November 1, 2010, and released
on November 1, 2010. The full text of
the SFNPRM is available for public
inspection and copying during business
hours in the FCC Reference Information
Center, Portals II, 445 12th Street SW.,
Room CY-A257, Washington, DC 20554.
It also may be purchased from the
Commission’s duplicating contractor at


http://www.fcc.gov/cgb/ecfs/
http://www.fcc.gov/cgb/ecfs/
http://www.regulations.gov
mailto:Saurbh.Chhabra@fcc.gov
mailto:Michael.Rowan@fcc.gov
mailto:FCC504@fcc.gov
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Portals II, 445 12th Street SW., Room
CY-B402, Washington, DC 20554; the
contractor’s Web site, http://
www.bcpiweb.com or by calling (800)
378-3160, facsimile (202) 488—-5563, or
email FCC@BCPIWEB.com. Copies of
the SFNPRM also may be obtained via
the Commission’s Electronic Comment
Filing System (ECFS) by entering the
docket number WT Docket No. 07-250.
Additionally, the complete item is
available on the Federal
Communications Commission’s Web
site at http://www.fcc.gov.

I. Introduction

1. The Commission’s wireless hearing
aid compatibility rules, 47 CFR 20.19,
ensure that consumers with hearing loss
are able to access wireless
communications services through a
wide selection of handsets without
experiencing disabling radio frequency
(RF) interference or other technical
obstacles. In order to ensure that the
hearing aid compatibility rules cover the
greatest number of wireless handsets
and reflect recent technological
advances, the Wireless
Telecommunications Bureau (WTB) and
Office of Engineering and Technology
(OET) (collectively, “the Bureaus”)
propose in the SFNPRM, pursuant to
authority delegated by the Commission,
to adopt the most current hearing aid
compatibility technical standard into
the Commission’s rules.

II. Background

2. To define and measure hearing aid
compatibility, the Commission’s rules
reference the 2007 revision of American
National Standards Institute (ANSI)
technical standard C63.19 (the
““2007ANSI Standard”), formulated by
the Accredited Standards Committee
C63®—Electromagnetic Compatibility
(ASC C63®). Grants of certification
issued before January 1, 2010, under
earlier versions of ANSI C63.19 remain
valid. A handset is considered hearing
aid-compatible for acoustic coupling if
it meets a rating of at least M3 under the
2007 ANSI Standard. A handset is
considered hearing aid-compatible for
inductive coupling if it meets a rating of
at least T3. The 2007 ANSI Standard
specifies testing procedures for
determining the M-rating and T-rating of
digital wireless handsets that operate
over air interfaces that, at the time it
was promulgated, were commonly used
for wireless services in the 800-950
MHz and 1.6-2.5 GHz bands.

3. When service rules were
established for the 700 MHz band, the
Commission stated its expectation that
hearing aid compatibility standards
would be developed for that band. It

encouraged ASC C63® and others to
work together to develop such standards
in a timely manner. ASC C63® recently
adopted an updated version of the
standard, the 2011 ANSI Standard,
which includes the 700 MHz band as
well as other new frequencies and
technologies. The new standard was
published on May 27, 2011. The
standard may be purchased from the
Institute of Electrical and Electronics
Engineers, Inc. (IEEE) at the address
indicated in Section 20.19(b)(5) of the
Proposed Rules, and a copy is available
for inspection at the Commission’s
Reference Information Center. ASC
C63® has requested the Commission to
adopt the newer version of the standard.
Some of the features of the 2011 ANSI
Standard that are different from the
2007ANSI Standard include:

e The operating frequency range for
wireless devices covered by the
standard has been expanded to 698
MHz-6 GHz.

¢ The RF interference level of
wireless devices to hearing aids is
measured directly. Under the 2007
ANSI Standard, the RF field intensity of
a wireless device was measured and
then an adjustment was applied to
estimate its potential for hearing aid
interference. The new measurement
method, along with the introduction of
a Modulation Interference Factor (MIF),
allows testing procedures to be applied
to operations over any RF air interface
or protocol. As a result of the change to
a direct measurement methodology, the
ANSI C63.19-2011 revision is also able
to eliminate certain conservative
assumptions that were incorporated into
the 2007 standard. Thus, for example it
will be approximately 2.2 dB easier for
a Global System for Mobile
Communications (GSM) phone to
receive an M3 rating under the 2011
version.

e Certain low power transmitters that
are unlikely to cause unacceptable RF
interference to hearing aids are
exempted from RF emissions testing and
are deemed to meet an M4 rating.

ASC C63® states that the improved tests
in the 2011 ANSI Standard “‘are more
correlated to the desired result.” Thus,
“[tlhe new test methods are improved at
measuring the potential for hearing aid
interference.”

4. The Commission has recognized
that revisions to the ANSI Standard may
be necessary over time to improve
hearing aid compatibility technical
standards and accommodate
technological advances and that the
Commission’s rules should evolve to
reflect such revisions. In particular, to
ensure that the hearing aid

compatibility standard codified in the
rules would remain current, the
Commission in Section 20.19(k)(2) of
the rules delegated to the Chief of WTB
and the Chief of OET the authority, by
notice-and-comment rulemaking, to
approve the use of future versions of the
standard that do not raise major
compliance issues. In addition, the
Commission in Section 20.19(k)(1) of
the rules delegated authority to the
Chief of WTB and the Chief of OET to
initiate a rulemaking proceeding to
adopt future versions of the ANSI
Standard that add additional frequency
bands or air interfaces not covered by
previous versions, if the new version
does not impose materially greater
obligations than those imposed on
services already subject to the hearing
aid compatibility rules. Under Section
20.19(k)(1), new obligations imposed on
manufacturers and Commercial Mobile
Radio Service (CMRS) providers as a
result of WTB’s and OET’s adoption of
technical standards for additional
frequency bands and air interfaces shall
become effective no less than one year
after release of the order for
manufacturers and Tier I (nationwide)
carriers and no less than 15 months after
release for other service providers.

5. The SFNPRM is limited in scope
and does not address all pending issues
regarding hearing aid compatibility.
Specifically, on August 5, 2010, the
Commission released the 2010
SFNPRM, 75 FR 54546 September 8,
2010, which sought comment on
extending the scope of the hearing aid
compatibility rules beyond the current
category of CMRS, extending the in-
store testing requirement beyond retail
stores owned or operated by service
providers, and permitting a user-
controlled reduction of power as a
means to meet the hearing aid
compatibility standard for all operations
over the GSM air interface in the 1900
MHz band. In addition, on December 28,
2010, WTB sought comment on the
operation and effectiveness of the
Commission’s hearing aid compatibility
rules, 76 FR 2625 January 14, 2011. The
issues raised in these notices will be
addressed separately from the SFNPRM.

II1. Discussion

6. The Bureaus propose to adopt the
2011 ANSI Standard into the
Commission’s rules as an applicable
technical standard for evaluating the
hearing aid compatibility of wireless
phones. The Bureaus believe doing so
would serve the public interest by
aligning the Commission’s rules with
advances in technology and by bringing
additional frequency bands and air
interfaces under the hearing aid
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compatibility regime. The Bureaus
further tentatively conclude that
adoption of the new technical standard
would not raise any major compliance
issues or impose materially greater
obligations with respect to newly
covered frequency bands and air
interfaces than those already imposed
under Commission rules. The Bureaus
seek comment on these tentative
conclusions and whether adoption of
the 2011 ANSI Standard would impose
new or additional costs on handset
manufacturers.

7. Under the rules the Bureaus
propose, a manufacturer would be
permitted to submit handsets for
certification using either the 2007 or
2011 version of the ANSI Standard.
Consistent with the Commission’s
direction in the 2010 Second Report and
Order, FR 54546 (2010), and the Multi-
Band Principles agreed by
representatives of industry and
consumer groups, a multi-band and/or
multi-mode handset model would be
considered hearing aid-compatible for
operations covered under the 2007
ANSI Standard if it obtains certification
as meeting at least an M3 or T3 rating
for those operations and is launched
within 12 months of the Federal
Register publication of rules adopting
the 2011 ANSI Standard. The will apply
even if the handset model has not
obtained certification as hearing aid-
compatible for operations not covered
under the 2007ANSI Standard. As under
the existing rules, the Bureaus propose
to continue requiring that a handset
model meet ANSI technical standards
over all frequency bands and air
interfaces over which it operates in
order to be considered hearing aid-
compatible over any air interference for
(1) multi-band and/or multi-mode
handset models launched later than 12
months after Federal Register
publication of rules adopting the 2011
ANSI Standard and (2) handset models
that only include operations covered
under the 2007 ANSI Standard. The
Bureaus further note that the
Commission’s procedures do not permit
a handset model to be tested and
certified partly under one revision and
partly under another. Therefore, if the
proposed rule is adopted, during the 12-
month transition period, a
manufacturers that chooses to test the
hearing aid compatibility of those
operations within a handset that are
only covered by the 2011 ANSI
Standard and not covered under the
2007 ANSI Standard would have to test
all of the operations in the handset
using the 2011 ANSI Standard.
Similarly, after the end of the transition

period, any new handset containing
operations that are not covered under
the 2007 ANSI Standard would
effectively have to be tested using the
2011 ANSI Standard. The Bureaus seek
comment on these proposals.

8. Under the existing rules, the
Commission’s benchmarks for
manufacturers and service providers to
deploy hearing aid-compatible handsets
apply to operations over those
frequency bands that are covered under
the 2007 ANSI Standard. Upon adoption
of the proposed rules, a transition
period would commence to apply these
benchmarks to operations covered
under the 2011 ANSI Standard. In the
2010 SFNPRM, the Commission sought
comment on a two-year transition
period for applying hearing aid
compatibility benchmarks and other
requirements to wireless handsets that
fall outside the subset of CMRS that is
currently covered by Section 20.19(a).
The Bureaus seek comment on whether
a similar transition period would
appropriately balance the design,
engineering, and marketing
requirements of manufacturers and
service providers with the needs of
consumers with hearing loss in the
context of the rulemaking Would a
shorter transition period, but no less
than the minimum periods of 12 months
for manufacturers and Tier I carriers and
15 months for other service providers,
better serve the public interest in
expediting the availability of hearing
aid-compatible phones while affording
manufacturers sufficient time to test,
produce, and ship such handsets?
Alternatively is a period longer than two
years necessary? Consistent with the
Commission’s current rules and the
minimum periods permitted under the
Bureau’s delegated authority, should
non-Tier I service providers be given an
additional three months to meet
deployment benchmarks in order to
account for the difficulties they face in
timely obtaining new handset models?
Or, based on experience under the
existing rules, do these service
providers need more than three months
additional time?

9. Finally, the Commission’s rules
provide that whenever a manufacturers
or service provider discloses the hearing
aid compatibility rating of a handset
that has not been tested for hearing aid
compatibility over a newly covered air
interface, the disclosure shall include
language stated in Section 20.19(f)(2).
Handsets that have been tested and
received certification as hearing aid-
compatible, including those deemed to
meet an M4 rating without testing under
ANSI C63.19-2011, shall be labeled as
such. Handsets launched within 12

months of Federal Register publication
of rules adopting the 2011 ANSI
Standard that meet hearing aid
compatibility criteria under previously
covered air interfaces, but that have
been tested and found not to meet such
criteria under one or more newly
covered air interfaces, shall include
adequate disclosure of the fact under
rules to be promulgated by WTB and
OET. In the absence of any suggestions
as to specific language to be used for
handsets that have been tested under
newly covered air interfaces and found
not to meet hearing aid compatibility
criteria, the Bureaus propose not to
prescribe disclosure language in this
situation but to rely on a general
disclosure requirement backed by case-
by-case resolution in the event of
disputes. The Bureaus understand that
most handsets are expected to have little
difficulty meeting the hearing aid
compatibility rating criteria over Wi-Fi
(Wireless Fidelity) and other currently
existing or imminently expected air
interfaces that are outside the 2007
ANSI Standard. The Bureaus seek
comment on this proposal and invite
alternative proposals, including any
proposed disclosure language.

IV. Procedural Matters

A. Initial Regulatory Flexibility Analysis

10. As required by the Regulatory
Flexibility Act of 1980, as amended
(RFA), see 5 U.S.C. 603, the Wireless
Telecommunications Bureau (WTB) and
the Office of Engineering and
Technology (OET) have prepared the
present Initial Regulatory Flexibility
Analysis (IRFA) of the possible
significant economic impact on a
substantial number of small entities of
the policies and rules proposed in the
Second Further Notice of Proposed Rule
Making (SFNPRM). Written public
comments are requested on the IRFA.
Comments must be identified as
responses to the IRFA and must be filed
by the deadlines for comments on the
SFNPRM provided in the Dates section
of this document. The Commission will
send a copy of the SFNPRM, including
the IRFA, to the Chief Counsel for
Advocacy of the Small Business
Administration (SBA). In addition, the
SFNPRM and IRFA (or summaries
thereof) will be published in the Federal
Register.

11. Although Section 213 of the
Consolidated Appropriations Act of
2000 provides that the RFA shall not
apply to the rules and competitive
bidding procedures for frequencies in
the 746—-806 MHz Band, the Bureaus
believe that it would serve the public
interest to analyze the possible
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significant economic impact of the
proposed policy and rule changes in the
band on small entities. Accordingly, the
IRFA contains an analysis of this impact
in connection with all spectrum that
falls within the scope of the SFNPRM,
including spectrum in the 746-806 MHz
Band.

1. Need for, and Objectives of, the
Proposed Rules

12. The SFNPRM proposes to amend
Section 20.19 of the Commission’s rules
by adopting the new ANSI C63.19-2011
standard (the “2011 ANSI Standard”) as
an applicable hearing aid compatibility
technical standard. The standard
establishes testing procedures to
establish the M-rating (acoustic
coupling) and T-rating (inductive
coupling) to gauge the hearing aid
compatibility of handsets. Specifically,
the SFNPRM seeks comment on
tentative conclusions that adopting the
new 2011 ANSI Standard would raise
no major compliance issues and would
not impose materially greater
obligations with respect to proposed
newly covered frequency bands and air
interfaces than those already imposed
under the Commission’s rules. By
bringing additional frequency bands and
air interfaces under the hearing aid
compatibility regime, and by aligning
the Commission’s rules with the most
current measurement practices, the
proposed rule change would help
ensure that consumers with hearing loss
are able to access wireless
communications services through a
wide selection of handsets without
experiencing disabling interference or
other technical obstacles.

13. Under the rules the Bureaus
propose, beginning on the date that final
rules become effective, a manufacturer
would be permitted to submit handsets
for certification using either ANSI
C63.19 2007 (“the 2007 ANSI
Standard”’) or the 2011 ANSI Standard.
A multi-band and/or multi-mode
handset model launched earlier than 12
months after Federal Register
publication of new rules codifying the
2011 ANSI Standard would be
considered hearing aid-compatible for
operations covered under the current
the 2007 ANSI Standard. For multi-band
and/or multi-mode handset models
launched after this period, as well as for
handset models that only include
operations covered under the 2007
ANSI Standard, the Bureaus propose to
continue applying the current principle
that a handset model must meet ANSI
C63.19 technical standards over all
frequency bands and air interfaces over
which it operates in order to be
considered hearing aid-compatible over

any air interface. The SFNPRM seeks
comment on the proposal. The purpose
of this proposed rule change is to limit
the compliance burdens on businesses,
both large and small, with respect to
handset models that are already
deployed or in development at the time
new rules are adopted.

14. The SFNPRM also seeks comment
on how to phase in the 2011 ANSI
Standard over a defined period of time.
The Bureaus seeks comment on whether
a two-year period for applying the
hearing aid-compatible handset
deployment benchmarks to newly
covered air interfaces would
appropriately balance the design,
engineering, and marketing
requirements of manufacturers and
service providers with the needs of
consumers with hearing loss for
compatible handsets over the newest
network technologies. The Bureaus also
seek comment on whether non-Tier I
service providers should be given
additional time to meet deployment
benchmarks in order to account for the
difficulties they face in timely obtaining
new handset models. The purpose of
this proposed rule change is to create a
time frame for implementation that
would be the most efficient and least
burdensome for businesses, both large
and small, while ensuring that
consumers with hearing loss have
timely access to wireless
communications.

15. Finally, the SFNPRM seeks
comment on a proposal not to prescribe
specific disclosure language to be used
for handsets that meet hearing aid
compatibility criteria over previously
covered air interfaces but have been
tested and found not to meet such
criteria over Wi-Fi (Wireless Fidelity) or
other air interfaces that are outside the
2007 ANSI Standard. Rather, the
Bureaus would rely on a general
requirement to disclose the hearing aid
compatibility status of such handsets.
The Bureaus seek comment on this
tentative conclusion and invite
alternative proposals. This proposed
rule change would be a minimally
intrusive means of ensuring that
consumers with hearing loss have the
information they need to choose a
handset that will operate correctly with
their hearing aid or cochlear implant.

2. Legal Basis

16. The potential actions about which
comment is sought in the SFNPRM
would be authorized pursuant to the
authority contained in Sections 4(i),
303(r), and 710 of the Communications
Act of 1934, as amended, 47 U.S.C.
154(i), 303(r), and 610.

3. Description and Estimate of the
Number of Small Entities to Which the
Proposed Rules Would Apply

17. The RFA directs agencies to
provide a description of and, where
feasible, an estimate of the number of
small entities that may be affected by
the proposed rules, if adopted. The RFA
generally defines the term “small
entity” as having the same meaning as
the terms “small business,” “small
organization,” and ““small governmental
jurisdiction.” In addition, the term
“small business” has the same meaning
as the term ““small business concern”
under the Small Business Act. A small
business concern is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the SBA. To assist the
Commission in analyzing the total
number of potentially affected small
entities, the Commission requests
commenters to estimate the number of
small entities that may be affected by
any rule changes that might result from
the SFNPRM.

18. Small Businesses, Small
Organizations, and Small Governmental
Jurisdictions. The Bureaus action may,
over time, affect small entities that are
not easily categorized at present. The
Bureaus therefore describe here, at the
outset, three comprehensive, statutory
small entity size standards. First,
nationwide, there are a total of
approximately 27.5 million small
businesses, according to the SBA. In
addition, a “small organization” is
generally “‘any not-for-profit enterprise
which is independently owned and
operated and is not dominant in its
field.” Nationwide, as of 2007, there
were approximately 1,621,315 small
organizations. Finally, the term “small
governmental jurisdiction” is defined
generally as “governments of cities,
towns, townships, villages, school
districts, or special districts, with a
population of less than fifty thousand.”
Census Bureau data for 2011 indicate
that there were 89,476 local
governmental jurisdictions in the
United States. The Bureaus estimate
that, of this total, as many as 88,506
entities may qualify as “small
governmental jurisdictions.” Thus, the
Bureaus estimate that most
governmental jurisdictions are small.

19. Cellular Licensees. The SBA has
developed a small business size
standard for small businesses in the
category “Wireless Telecommunications
Carriers (except satellite).” Under that
SBA category, a business is small if it
has 1,500 or fewer employees. The
census category of “Cellular and Other
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Wireless Telecommunications” is no
longer used and has been superseded by
the larger category ‘“Wireless
Telecommunications Carriers (except
satellite).” The Census Bureau defines
this larger category to include “* * *
establishments engaged in operating and
maintaining switching and transmission
facilities to provide communications via
the airwaves. Establishments in this
industry have spectrum licenses and
provide services using that spectrum,
such as cellular phone services, paging
services, wireless Internet access, and
wireless video services.”

20. In this category, the SBA has
deemed a wireless telecommunications
carrier to be small if it has fewer than
1,500 employees. For this category of
carriers, Census data for 2007, which
supersede similar data from the 2002
Census, shows 1,383 firms in this
category. Of these 1,383 firms, only 15
(approximately 1%) had 1,000 or more
employees. While there is no precise
Census data on the number of firms in
the group with fewer than 1,500
employees, it is clear that at least the
1,368 firms with fewer than 1,000
employees would be found in that
group. Thus, at least 1,368 of these
1,383 firms (approximately 99%) had
fewer than 1,500 employees.
Accordingly, the Commission estimates
that at least 1,368 (approximately 99%)
had fewer than 1,500 employees and,
thus, would be considered small under
the applicable SBA size standard.

21. Broadband Personal
Communications Service. The
broadband personal communications
services (PCS) spectrum is divided into
six frequency blocks designated A
through F, and the Commission has held
auctions for each block. The
Commission initially defined a “small
business” for C— and F-Block licenses
as an entity that has average gross
revenues of $40 million or less in the
three previous calendar years. For F—
Block licenses, an additional small
business size standard for ‘“very small
business” was added and is defined as
an entity that, together with its affiliates,
has average gross revenues of not more
than $15 million for the preceding three
calendar years. These small business
size standards, in the context of
broadband PCS auctions, have been
approved by the SBA. No small
businesses within the SBA-approved
small business size standards bid
successfully for licenses in Blocks A
and B. There were 90 winning bidders
that claimed small business status in the
first two C-Block auctions. A total of 93
bidders that claimed small business
status won approximately 40 percent of
the 1,479 licenses in the first auction for

the D, E, and F Blocks. On April 15,
1999, the Commission completed the re-
auction of 347 C—, D—, E—, and F-Block
licenses in Auction No. 22. Of the 57
winning bidders in that auction, 48
claimed small business status and won
277 licenses.

22. On January 26, 2001, the
Commission completed the auction of
422 C and F Block Broadband PCS
licenses in Auction No. 35. Of the 35
winning bidders in that auction, 29
claimed small business status.
Subsequent events concerning Auction
35, including judicial and agency
determinations, resulted in a total of 163
C and F Block licenses being available
for grant. On February 15, 2005, the
Commission completed an auction of
242 C—, D—, E—, and F-Block licenses in
Auction No. 58. Of the 24 winning
bidders in that auction, 16 claimed
small business status and won 156
licenses. On May 21, 2007, the
Commission completed an auction of 33
licenses in the A, C, and F Blocks in
Auction No. 71. Of the 12 winning
bidders in that auction, five claimed
small business status and won 18
licenses. On August 20, 2008, the
Commission completed the auction of
20 C—, D—, E—, and F-Block Broadband
PCS licenses in Auction No. 78. Of the
eight winning bidders for Broadband
PCS licenses in that auction, six claimed
small business status and won 14
licenses.

23. Specialized Mobile Radio. The
Commission awards ‘“small entity”
bidding credits in auctions for
Specialized Mobile Radio (SMR)
geographic area licenses in the 800 MHz
and 900 MHz bands to firms that had
revenues of no more than $15 million in
each of the three previous calendar
years. The Commission awards “very
small entity” bidding credits to firms
that had revenues of no more than $3
million in each of the three previous
calendar years. The SBA has approved
these small business size standards for
the 900 MHz Service. The Commission
has held auctions for geographic area
licenses in the 800 MHz and 900 MHz
bands. The 900 MHz SMR auction was
completed in 1996. Sixty bidders
claiming that they qualified as small
businesses under the $15 million size
standard won 263 geographic area
licenses in the 900 MHz SMR band. The
800 MHz SMR auction for the upper 200
channels was conducted in 1997. Ten
bidders claiming that they qualified as
small businesses under the $15 million
size standard won 38 geographic area
licenses for the upper 200 channels in
the 800 MHz SMR band. A second
auction for the 800 MHz band was
conducted in 2002 and included 23

Basic Economic Area licenses. One
bidder claiming small business status
won five licenses.

24. The auction of the 1,050 800 MHz
SMR geographic area licenses for the
General Category channels was
conducted in 2000. Eleven bidders that
won 108 geographic area licenses for the
General Category channels in the 800
MHz SMR band qualified as small
businesses under the $15 million size
standard. In an auction completed in
2000, a total of 2,800 Economic Area
licenses in the lower 80 channels of the
800 MHz SMR service were awarded. Of
the 22 winning bidders, 19 claimed
“small business” status and won 129
licenses. Thus, combining all three
auctions, 40 winning bidders for
geographic area licenses in the 800 MHz
SMR band claimed status as small
businesses.

25. In addition, there are numerous
incumbent site-by-site SMR licensees
and licensees with extended
implementation authorizations in the
800 and 900 MHz bands. The Bureaus
do not know how many firms provide
800 MHz or 900 MHz geographic area
SMR service pursuant to extended
implementation authorizations, nor how
many of these providers have annual
revenues of no more than $15 million.
One firm has over $15 million in
revenues. In addition, the Bureaus do
not know how many of these firms have
1500 or fewer employees. The Bureaus
assume, for purposes of the analysis,
that all of the remaining existing
extended implementation
authorizations are held by small
entities, as that small business size
standard is approved by the SBA.

26. Advanced Wireless Services
(1710-1755 MHz and 2110-2155 MHz
bands (AWS-1); 1915-1920 MHz, 1995-
2000 MHz, 2020-2025 MHz and 2175-
2180 MHz bands (AWS-2); 2155-2175
MHz band (AWS-3). For the AWS—1
bands, the Commission has defined a
“small business” as an entity with
average annual gross revenues for the
preceding three years not exceeding $40
million, and a “very small business” as
an entity with average annual gross
revenues for the preceding three years
not exceeding $15 million. In 2006, the
Commission conducted its first auction
of AWS-1 licenses. In that initial AWS—
1 auction, 31 winning bidders identified
themselves as very small businesses.
Twenty-six of the winning bidders
identified themselves as small
businesses. In a subsequent 2008
auction, the Commission offered 35
AWS-1 licenses. Four winning bidders
identified themselves as very small
businesses, and three of the winning
bidders identified themselves as small
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businesses. For AWS-2 and AWS-3,
although the Bureaus do not know for
certain which entities are likely to apply
for these frequencies, the Bureaus note
that these bands are comparable to those
used for cellular service and personal
communications service. The
Commission has not yet adopted size
standards for the AWS-2 or AWS-3
bands but has proposed to treat both
AWS-2 and AWS-3 similarly to
broadband PCS service and AWS-1
service due to the comparable capital
requirements and other factors, such as
issues involved in relocating
incumbents and developing markets,
technologies, and services.

27. Rural Radiotelephone Service. The
Commission has not adopted a size
standard for small businesses specific to
the Rural Radiotelephone Service. A
significant subset of the Rural
Radiotelephone Service is the Basic
Exchange Telephone Radio System
(“BETRS”). In the present context, the
Bureaus will use the SBA’s small
business size standard applicable to
Wireless Telecommunications Carriers
(except Satellite), i.e., an entity
employing no more than 1,500 persons.
There are approximately 1,000 licensees
in the Rural Radiotelephone Service,
and the Bureaus estimate that there are
1,000 or fewer small entity licensees in
the Rural Radiotelephone Service that
may be affected by the rules and
policies adopted herein.

28. Wireless Communications
Services. This service can be used for
fixed, mobile, radiolocation, and digital
audio broadcasting satellite uses in the
2305-2320 MHz and 2345-2360 MHz
bands. The Commission defined “small
business” for the wireless
communications services (WCS) auction
as an entity with average gross revenues
of $40 million for each of the three
preceding years, and a “‘very small
business” as an entity with average
gross revenues of $15 million for each
of the three preceding years. The SBA
has approved these definitions. The
Commission auctioned geographic area
licenses in the WCS service. In the
auction, which commenced on April 15,
1997 and closed on April 25, 1997, there
were seven bidders that won 31 licenses
that qualified as very small business
entities, and one bidder that won one
license that qualified as a small business
entity.

29. 700 MHz Guard Band Licenses. In
the 700 MHz Guard Band Order, the
Commission adopted size standards for
“small businesses” and “very small
businesses” for purposes of determining
their eligibility for special provisions
such as bidding credits and installment
payments. A small business in this

service is an entity that, together with
its affiliates and controlling principals,
has average gross revenues not
exceeding $40 million for the preceding
three years. Additionally, a “very small
business” is an entity that, together with
its affiliates and controlling principals,
has average gross revenues that are not
more than $15 million for the preceding
three years. SBA approval of these
definitions is not required. In 2000, the
Commission conducted an auction of 52
Major Economic Area (“MEA”’) licenses.
Of the 104 licenses auctioned, 96
licenses were sold to nine bidders. Five
of these bidders were small businesses
that won a total of 26 licenses. A second
auction of 700 MHz Guard Band
licenses commenced and closed in
2001. All eight of the licenses auctioned
were sold to three bidders. One of these
bidders was a small business that won

a total of two licenses.

30. Upper 700 MHz Band Licenses. In
the 700 MHz Second Report and Order,
the Commission revised its rules
regarding Upper 700 MHz licenses. On
January 24, 2008, the Commission
commenced Auction 73 in which
several licenses in the Upper 700 MHz
band were available for licensing: 12
Regional Economic Area Grouping
licenses in the C Block, and one
nationwide license in the D Block. The
auction concluded on March 18, 2008,
with 3 winning bidders claiming very
small business status (those with
attributable average annual gross
revenues that do not exceed $15 million
for the preceding three years) and
winning five licenses.

31. Lower 700 MHz Band Licenses.
The Commission previously adopted
criteria for defining three groups of
small businesses for purposes of
determining their eligibility for special
provisions such as bidding credits. The
Commission defined a “small business”
as an entity that, together with its
affiliates and controlling principals, has
average gross revenues not exceeding
$40 million for the preceding three
years. A ‘“very small business” is
defined as an entity that, together with
its affiliates and controlling principals,
has average gross revenues that are not
more than $15 million for the preceding
three years. Additionally, the lower 700
MHz Service had a third category of
small business status for Metropolitan/
Rural Service Area (MSA/RSA)
licenses—*‘entrepreneur”’—which is
defined as an entity that, together with
its affiliates and controlling principals,
has average gross revenues that are not
more than $3 million for the preceding
three years. The SBA approved these
small size standards. An auction of 740
licenses (one license in each of the 734

MSAs/RSAs and one license in each of
the six Economic Area Groupings
(EAGs)) was conducted in 2002. Of the
740 licenses available for auction, 484
licenses were won by 102 winning
bidders. Seventy-two of the winning
bidders claimed small business, very
small business or entrepreneur status
and won licenses. A second auction
commenced on May 28, 2003, closed on
June 13, 2003, and included 256
licenses. Seventeen winning bidders
claimed small or very small business
status, and nine winning bidders
claimed entrepreneur status. In 2005,
the Commission completed an auction
of 5 licenses in the Lower 700 MHz
band. All three winning bidders claimed
small business status.

32.In 2007, the Commission
reexamined its rules governing the 700
MHz band in the 700 MHz Second
Report and Order. An auction of A, B
and E block 700 MHz licenses was held
in 2008. Twenty winning bidders
claimed small business status (those
with attributable average annual gross
revenues that exceed $15 million and do
not exceed $40 million for the preceding
three years). Thirty three winning
bidders claimed very small business
status (those with attributable average
annual gross revenues that do not
exceed $15 million for the preceding
three years).

33. Offshore Radiotelephone Service.
These services operate on several UHF
television broadcast channels that are
not used for television broadcasting in
the coastal areas of states bordering the
Gulf of Mexico. There are presently
approximately 55 licensees in the
service. The Commission is unable to
estimate at this time the number of
Offshore Radiotelephone Service
licensees that would qualify as small
under the SBA’s small business size
standard for the category of Wireless
Telecommunications Carriers (except
Satellite). Under that SBA small
business size standard, a business is
small if it has 1,500 or fewer employees.
Census data for 2007, which supersede
data contained in the 2002 Census,
show that there were 1,383 firms in this
category that operated that year. Of
those 1,383, 1,368 had fewer than 1000
employees, and 15 firms had more than
1000 employees. Thus under this
category and the associated small
business size standard, the majority of
firms can be considered small.

34. Broadband Radio Service and
Educational Broadband Service.
Broadband Radio Service systems,
previously referred to as Multipoint
Distribution Service (“MDS”’) and
Multichannel Multipoint Distribution
Service (“MMDS”’) systems, and
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“wireless cable,” transmit video
programming to subscribers and provide
two-way high speed data operations
using the microwave frequencies of the
Broadband Radio Service (“BRS”’) and
Educational Broadband Service (“EBS”’)
(previously referred to as the
Instructional Television Fixed Service
(“ITFS”)). In connection with the 1996
BRS auction, the Commission
established a small business size
standard as an entity that had annual
average gross revenues of no more than
$40 million in the previous three
calendar years. The BRS auctions
resulted in 67 successful bidders
obtaining licensing opportunities for
493 Basic Trading Areas (“BTAs”). Of
the 67 auction winners, 61 met the
definition of a small business. BRS also
includes licensees of stations authorized
prior to the auction. At this time, the
Bureaus estimate that of the 61 small
business BRS auction winners, 48
remain small business licensees. In
addition to the 48 small businesses that
hold BTA authorizations, there are
approximately 392 incumbent BRS
licensees that are considered small
entities. After adding the number of
small business auction licensees to the
number of incumbent licensees not
already counted, the Bureaus find that
there are currently approximately 440
BRS licensees that are defined as small
businesses under either the SBA
standard or the Commission’s rules. In
2009, the Commission conducted
Auction 86, the sale of 78 licenses in the
BRS areas. The Commission offered
three levels of bidding credits: (i) A
bidder with attributed average annual
gross revenues that exceed $15 million
and do not exceed $40 million for the
preceding three years (small business)
received a 15 percent discount on its
winning bid; (ii) a bidder with
attributed average annual gross revenues
that exceed $3 million and do not
exceed $15 million for the preceding
three years (very small business)
received a 25 percent discount on its
winning bid; and (iii) a bidder with
attributed average annual gross revenues
that do not exceed $3 million for the
preceding three years (entrepreneur)
received a 35 percent discount on its
winning bid. Auction 86 concluded in
2009 with the sale of 61 licenses. Of the
ten winning bidders, two bidders that
claimed small business status won four
licenses; one bidder that claimed very
small business status won three
licenses; and two bidders that claimed
entrepreneur status won six licenses.
35. In addition, the SBA’s Cable
Television Distribution Services small
business size standard is applicable to

EBS. There are presently 2,032 EBS
licensees. All but 100 of these licenses
are held by educational institutions.
Educational institutions are included in
the analysis as small entities. Thus, the
Bureaus estimate that at least 1,932
licensees are small businesses. Since
2007, Cable Television Distribution
Services have been defined within the
broad economic census category of
Wired Telecommunications Carriers;
that category is defined as follows:
“This industry comprises
establishments primarily engaged in
operating and/or providing access to
transmission facilities and infrastructure
that they own and/or lease for the
transmission of voice, data, text, sound,
and video using wired
telecommunications networks.
Transmission facilities may be based on
a single technology or a combination of
technologies.” For these services, the
Commission uses the SBA small
business size standard for the category
“Wireless Telecommunications Carriers
(except satellite),” which is 1,500 or
fewer employees. To gauge small
business prevalence for these cable
services the Bureaus must, however, use
the most current census data. Census
data for 2007, which supersede data
contained in the 2002 Census, show that
there were 1,383 firms that operated that
year. Of those 1,383, 1,368 had fewer
than 100 employees, and 15 firms had
more than 100 employees. Thus under
this category and the associated small
business size standard, the majority of
firms can be considered small.

36. Government Transfer Bands. The
Commission adopted small business
size standards for the unpaired 1390-
1392 MHz, 1670-1675 MHz, and the
paired 1392-1395 MHz and 1432-1435
MHz bands. Specifically, with respect to
these bands, the Commission defined an
entity with average annual gross
revenues for the three preceding years
not exceeding $40 million as a “small
business,” and an entity with average
annual gross revenues for the three
preceding years not exceeding $15
million as a “very small business.” SBA
has approved these small business size
standards for the aforementioned bands.
Correspondingly, the Commission
adopted a bidding credit of 15 percent
for ““small businesses” and a bidding
credit of 25 percent for “very small
businesses.” This bidding credit
structure was found to have been
consistent with the Commission’s
schedule of bidding credits, which may
be found at Section 1.2110(f)(2) of the
Commission’s rules. The Commission
found that these two definitions will
provide a variety of businesses seeking

to provide a variety of services with
opportunities to participate in the
auction of licenses for this spectrum and
will afford such licensees, who may
have varying capital costs, substantial
flexibility for the provision of services.
The Commission noted that it had long
recognized that bidding preferences for
qualifying bidders provide such bidders
with an opportunity to compete
successfully against large, well-financed
entities. The Commission also noted
that it had found that the use of tiered
or graduated small business definitions
is useful in furthering its mandate under
Section 47 U.S.C. 309(j) to promote
opportunities for and disseminate
licenses to a wide variety of applicants.
An auction for one license in the 1670—
1674 MHz band commenced on April
30, 2003 and closed the same day. One
license was awarded. The winning
bidder was not a small entity.

37. Radio and Television
Broadcasting and Wireless
Communications Equipment
Manufacturing. The Census Bureau
defines this category as follows: ‘“This
industry comprises establishments
primarily engaged in manufacturing
radio and television broadcast and
wireless communications equipment.
Examples of products made by these
establishments are: Transmitting and
receiving antennas, cable television
equipment, GPS equipment, pagers,
cellular phones, mobile
communications equipment, and radio
and television studio and broadcasting
equipment.” The SBA has developed a
small business size standard for Radio
and Television Broadcasting and
Wireless Communications Equipment
Manufacturing, which is: All such firms
having 750 or fewer employees.
According to Census Bureau data for
2007, there were a total of 939
establishments in this category that
operated for part or all of the entire year.
Of this total, 784 had less than 500
employees and 155 had more than 100
employees. Thus, under this size
standard, the majority of firms